RÉPERTOIRE DE DROIT

MODÈLE D’ACTE

Sûretés
Document 2.1

Juin 2012

«Document_Entete»
APPEARED:
«Comparutions_Prêteur»
AND

«Comparutions_Emprunteur»
WHO have hereby agreed and declared as follows:

1.
PRELIMINARIES

The terms, conditions, and definitions contained in the Lender’s letter of offer dated «Dateoffrecredit» shall form an integral part of the present deed of loan to the extent that they are not hereby modified. A copy of the letter of offer remains annexed hereto after having been acknowledged as true and signed for identification by the parties in the presence of the undersigned notary.

2.
LOAN

a.  Loan


The Lender hereby grants to the Borrower, who accepts, a loan in the amount of «Hy_Prett» ($ «Hy_Pret»).

The Borrower may not assign the proceeds of the loan without the prior written authorization of the Lender.


This loan is secured by the hypothec granted below. 

 #@# 
OR

b.  Revolving line of credit


The Lender hereby grants to the Borrower, who accepts, a loan in the amount of «Hy_Prett» ($ «Hy_Pret») as a revolving line of credit to a maximum of the said amount.


The Borrower may not assign the proceeds of the line of credit without the prior written authorization of the Lender.


This loan, as a revolving line of credit, is secured by the hypothec granted below. 

3.
DISBURSEMENT


a.
Loan


This loan will be disbursed in one or more instalments when all the conditions applicable to the loan have been fulfilled and, in particular, when this deed has been registered in the register of personal and movable real rights.


This loan must be used solely for the purposes agreed to between the parties, failing which, the Lender will not be obliged to make any disbursements.


If the loan is disbursed in successive instalments, the Borrower authorizes the Lender to deduct any interest accrued on previous instalments from any instalment of the present loan.


If the Borrower is in default with respect to any obligation hereunder and the Lender has not yet disbursed all of the capital of the present loan, the Lender may, at his/her/its discretion and without prior notice, temporarily delay or permanently cease all further instalments, without prejudice to his/her/its other rights and recourses.

 #@# 
OR

b.
Revolving line of credit

This loan will be disbursed by the Lender in one or more instalments which the Borrower may draw initially and again subsequently, in whole or in part, provided said Borrower is not in default under the terms hereof.


These instalments may be witnessed by means of promissory notes or acknowledgments of debt by the Borrower in favour of the Lender. If that is the case, these notes or acknowledgements of debt shall remain discounted and in the possession of the Lender and may be renewed or replaced by other notes or acknowledgements of debt, without novation or derogation of any kind resulting therefrom with respect to the Lender’s rights, and without affecting the validity of the present deed in any way.


Subject to the foregoing, the Borrower may determine the date and amount of each instalment by giving prior notice of  #@# 
 days to the Lender, indicating the date and amount of each instalment.

4.
REPAYMENT

a.  In one payment at the end of the term:


The Borrower will repay the amount of the present loan to the Lender on the «Hy_Jourrembourse».
 #@# 
OR

b.  By equal and consecutive instalments:


The Borrower will repay the amount of the present loan to the Lender in «Hy_Freqrembourse» equal, consecutive instalments of «Hy_Versementt» ($ «Hy_Versement») each, including the principal and interest specified below, payable on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due and payable on the «Hy_Datedebutt» («Hy_Datedebut») and any outstanding balance remaining due on the «Hy_Datefint» («Hy_Datefin») shall thereupon become payable.


The foregoing method of repayment is calculated on the basis of an amortisation period of «Hy_Ammortissementt» («Hy_Ammortissement») years.

 #@# 
OR

c.  Revolving line of credit


The amounts advanced in principal will be repayable in periodic instalments, the amounts and dates thereof shall be determined from time to time by the Lender, without prejudice to said Lender’s right at all times to request the full and immediate repayment of his/her/its loan in principal, interest, and accessories [or will be repayable as follows:  #@# 
].


All amounts received by the Lender from the Borrower or for his/her/its benefit may be applied, as the Lender so decides, to the interest or to the principal secured hereby, or even to other claims, secured or not, and selected by the Lender, notwithstanding articles 1569 and ff. of the Civil Code of Québec.

5.
PREPAYMENT

a.  Prohibited


The Borrower may not prepay the present loan.

 #@# 
OR

b.  Allowed without penalty


Providing he/she/it is not in default hereunder, the Borrower may prepay the present loan, in whole or in part, without notice or indemnity (if applicable: provided however it is in minimum amounts of  #@# 
 dollars) ($ #@# 
). When prepaying, the Borrower will pay in addition all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal shall be applied regressively to those instalments of principal with the farthest due dates.

 #@# 
OR

c.  Allowed with penalty


Providing he/she/it is not in default hereunder, the Borrower may prepay the present loan, in whole or in part, subject to the payment of an indemnity of  #@# 
 months’ interest on the principal so prepaid (if applicable: provided, however, it is in minimum amounts of  #@# 
 dollars ($ #@# 
). At the time of such prepayment, the Borrower shall in addition pay all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal shall be applied regressively to those instalments of principal with the farthest due dates.

 #@# 
OR

d.  Allowed without penalty for part of the loan


[additional clause that may be added to variants (a) or (c)]


Notwithstanding the foregoing and providing he/she/it is not in default hereunder, the Borrower may prepay  #@# 
 percent ( #@# 
%) of any unpaid balance of principal of this loan [or  #@# 
 percent ( #@# 
%) of the original amount of the loan] on each anniversary date of the first disbursement of the present loan, without indemnity, by also paying all interest accrued on the principal so prepaid. This additional privilege is not cumulative and if not exercised by the Borrower in the course of any given year, it shall lapse for that particular year.

 #@# 
OR

e.  Allowed after a certain number of years


The Borrower may not prepay the present loan until  #@# 
 year(s) following the date of the last disbursement of the present loan. Thereafter, providing he/she/it is not in default hereunder, the Borrower may prepay the balance of the principal, at any time completely or partially without indemnity [or subject to the payment of an indemnity of  #@# 
 months’ interest on the principal so prepaid.] (if applicable: provided however it is in minimum amounts of  #@# 
 dollars ($ #@# 
). At the time of such prepayment, the Borrower will moreover pay all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal will be applied regressively to those instalments of principal with the farthest due dates.

6.
INTEREST

a.  Payable in blended payments of principal and interest


Until the complete repayment thereof, said loan or any balance thereof remaining unpaid shall bear interest at the rate of «Hy_Tauxt» per year, calculated semi-annually and not in advance, from the disbursement of funds, which interest shall be payable as follows: (a) on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste») (hereinafter called the “interest adjustment date”), the interest accrued to that date only; (b) after the interest adjustment date, the interest shall be included in the aforementioned payments.

 #@# 
OR

b.  Payable in distinct payments


Until the complete repayment thereof, the said loan or any balance thereof remaining unpaid shall bear interest at the rate of «Hy_Tauxt» per year, calculated  #@# 
, from  #@# 
, which interest shall be payable «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due on the «Hy_Datedebutt» («Hy_Datedebut»).
 #@# 
OR

c.  Variable interest rate


Until the complete repayment thereof, said loan or any balance thereof remaining unpaid will bear interest from  #@# 
, at a variable yearly rate equivalent to the prime rate of  #@# 
 in effect the first day of each month (hereinafter called the “base rate”) plus  #@# 
 percent ( #@# 
%) as a complementary fixed rate, calculated  #@# 
. The rate of interest payable by the Borrower shall be adjusted accordingly the first day of each month to equal the base rate in effect on that date plus the complementary fixed rate. Interest at the aforesaid total rate shall be payable on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due on the «Hy_Datedebutt» («Hy_Datedebut»).
7.
INTEREST ON INTEREST

All overdue interest will bear interest at the rate stipulated hereinabove, but will remain payable at all times, without the necessity of any notice or putting in default.

8.
PLACE OF PAYMENT AND DELIVERY OF DOCUMENTS

Any payment, repayment, or delivery of documents due hereunder shall be made to the Lender at the address specified below or at such other place which the Lender may designate in writing to the Borrower.

9.
MAIN HYPOTHEC


To secure the repayment of principal, interest, costs, accessories owed under the terms of this loan and the performance of all other obligations stipulated herein, the Borrower hereby hypothecates in favour of the Lender, for an amount of «Hy_Prett» ($ «Hy_Pret»), with interest at the rate of «Hy_Tauxt», the following movable property:

DESCRIPTION

«Im_Designation1»
«Im_Servitude»
10.
INSURANCE


The Borrower undertakes to insure, against loss by fire and any other risk normally covered, all the property which is or will be affected by the present hypothec for its full replacement value or, with the Lender's consent, for an amount which must never be less than the amount of the loan plus any other amount secured by a higher-ranking hypothec or a prior claim on the said property.


The Borrower hereby undertakes to ensure, as the Lender's mandatary, that the policies include the usual hypothecary clause in favour of the Lender, to inform the insurer of the Lender's hypothecary rights, to deliver the policies to the Lender, which policies will contain the clauses usually stipulated in policies covering the same kind of risks, to maintain the policies in effect until full repayment of the loan, and to deliver to the Lender, at least fifteen days prior to the expiry of all such policies, receipts evidencing their renewal.


Should the Borrower fail to fulfill any of these obligations, the Lender, without prejudice to any of his/her/its other recourses, may take out any new insurance policies on the Borrower's behalf and claim the immediate repayment of premiums, with interest from the day of their payment at the rate stipulated above. The Lender may also, at the Borrower's expense, notify any interested insurance company of the present hypothec, a copy or extract of these presents being sufficient for this purpose.


The Borrower will promptly advise the Lender of any loss or damage and shall not undertake repairs until the Lender has given prior written approval of the proposed work. All insurance proceeds shall be paid directly to the Lender to the extent of his/her/its claim. Notwithstanding any law, usage, or custom to the contrary, the Lender may impute the proceeds to the payment of his/her/its claim or he/she/it may return it, in whole or in part, to the Borrower to enable the latter to repair the damaged property or replace it with new property which shall be hypothecated in favour of the Lender, the Borrower undertaking to sign, at the Lender's request, all acts necessary to that effect. In either case, the Lender's hypothec or other rights will not be reduced, diminished, or affected in any way whatsoever, save by the signature of a notarial acquittance acknowledging a reduction in the amount of the present loan.

11.
ADDITIONAL HYPOTHEC


To secure the payment of all sums not secured by the principal hypothec created above, and in particular, interest due for the current and three preceding years interest on the interest, and all other amounts expended by the Lender to protect the hypothecary claim, including, but not limited to, insurance premiums, taxes, costs, and other accessories, an additional hypothec is created by the Borrower on the said property. Consequently, the Borrower hereby hypothecates the said property in favour of the Lender for an additional amount equal to «Hy_Tauxaddt» of the amount indicated in the clause “MAIN HYPOTHEC appearing above.
12.
CHARGES AND CONDITIONS

(1)  Costs


The Borrower shall pay the fees and costs of these presents, publication costs, the costs of evaluating and inspecting the property, and all other expenses, including those arising from any renewal, notice, hypothec, waiver, granting of priority, acquittance, or release relating hereto.


The Lender is authorized to withhold from the proceeds of the present loan those amounts which are sufficient to pay such costs.

(2)  Putting the Borrower in default


The mere lapse of time for the fulfillment by the Borrower of any of the obligations stipulated herein will put the latter in default, without the necessity of any notice or putting in default.

(3)  Hypothecs or prior claims


The Borrower undertakes to keep the property free of all prior claims, hypothecs, or encumbrances whatsoever which might have precedence over the Lender's rights, save those declared below. The Borrower undertakes to provide, at his/her/its expense to the Lender, upon request, any waiver, granting of priority, acquittance, or release which the latter may deem necessary to protect the priority of his/her/its rights on the hypothecated property.

(4)  Cancellation of hypothecs or prior claims


The Lender is hereby authorized, at the Borrower's expense and from the proceeds of the present loan, to effect the cancellation of any hypothecary registration and charges whatsoever, save those declared below, which may affect the property and have priority over the hypothec granted hereby. Should the proceeds be insufficient for this purpose, the Lender is authorized to make no further advances, and despite the term stipulated herein, to exact repayment of the sums already disbursed, without prejudice to his/her/its other rights and recourses.

(5)  Payment of taxes


The Borrower undertakes to pay, as and when they fall due, all direct or indirect assessments, rates, and taxes which may be imposed or assessed on the property, himself/herself/itself, or, if the hypothecated property is part of the property of a business he/she/it operates, his/her/its business by any relevant authority, and to have always available for the Lender sufficient evidence of the payment, without subrogation in favour of third persons, of such rates, taxes, and assessments.

(6)  Repayment of amounts paid by the Lender


The Borrower will repay to the Lender, on demand, any amount paid by the latter to pay insurance premiums, taxes, assessments, or other expenses arising from the loan for the preservation of his/her/its security or to ensure the execution of any of the Borrower's obligations, with interest on any such amount at the rate stipulated in the clause “INTEREST” appearing above from the date of such payment by the Lender.

(7)  Preservation of the property


The Borrower undertakes to maintain the said property in good condition, without changing the destination thereof, and to exercise the care of a reasonable person with regard thereto, the whole so as not to diminish the Lender's security. The Borrower will from time to time allow the Lender to have access to the property for the purpose of inspection. Should the property require major repairs, the Borrower will inform the Lender thereof and obtain his/her/its prior consent before effecting such repairs. Should the Borrower neglect to maintain the property in good condition or make the necessary repairs following a notice by the Lender to that effect, the latter may, without prejudice to his/her/its other rights and recourses, take the necessary measures to ensure that the required work is done, the whole at the Borrower's expense.

(8)  Alienation of the property


The Borrower undertakes to give prior written notice to the Lender of any intended sale, transfer, or alienation of part or all of the property, or part or all of his/her/its rights in the property.


The Lender may then release the property from the present hypothec, subject to any conditions the latter may deem appropriate, otherwise, the Borrower shall ensure that the subsequent purchaser assumes solidarily with him/her/it, and as the case may be, with any co-owner, the repayment of this loan. The Borrower shall also ensure that the purchaser adheres to the present hypothec and to the terms and conditions hereof and furnishes the Lender with proof of property insurance which is in conformity with the requirements of these presents.


After the sale, transfer, or alienation of the property, the Borrower will formally notify the Lender by written notice indicating the names of the vendor and purchaser and a description of the relevant property. Such notice will be accompanied by copies of all any deed and document pertaining to the sale, transfer, or alienation of the said property, as well as a certified copy of the registration of a notice of preservation of hypothec under the purchaser's name and proof that such notice was transmitted to him.

(9)  Rental of the property


The Borrower may not lease the property, whether in whole or in part, without the Lender's written consent.

(10) Moving the property


The Borrower may not move the property without the Lender's written consent, unless it is done in the ordinary course of the Borrower's business.

(11) Transformation of property


The Borrower may not incorporate the property into an immovable without first notifying the Lender and obtaining his/her/its consent, under the conditions the latter may stipulate, nor may the Borrower allow the property to be transformed, mixed, or combined with one or more other movables so as to form a new movable.

(12) Continuation of the business


If the hypothecated property is part of the property of a business he/she/it operates, the Borrower hereby undertakes, for the entire duration of the loan, to continue the normal operation of his/her/its business and to refrain from any undertaking the purpose whereof is to cease operations or liquidate the property.


The Borrower must administer and operate his/her/its business in an appropriate and efficient manner, and respect the credit arrangements agreed upon with the Lender.

 #@# 
[If appropriate:]

(13) Financial statements


If the hypothecated property is part of the property of a business he/she/it operates, the Borrower undertakes to furnish to the Lender yearly, within three months after the end of each financial period, copies of his/her/its financial statements relating to the period in question and prepared by independent auditors of his/her/its choice, and accompanied by, in particular, a detailed balance sheet of liabilities and assets and a statement of income, as well as all tables relating thereto, the whole prepared according to usual accounting practices and certified by the auditors.


The Borrower acknowledges that the financial statements to be produced as aforesaid will be prepared as of the same date each year.

(14) Change in legal structure


If the Borrower is a partnership or a corporation, it undertakes to obtain prior written authorization from the Lender before any change in the partnership agreement or in any issue, distribution, or transfer of shares.

13.
DECLARATIONS OF THE BORROWER


The Borrower makes the following declarations, which he/she/it warrants to be true and which are essential for the present loan, namely:


(a) The property belongs to him/her/it in full and absolute ownership and is free of all prior claims, hypothecs, and other charges whatsoever, save and except
«Hr_Descriptionhypotheque»

(b) The property is located at «Im_Adresse_Complete».

(c) None of the property has been acquired from an enterprise outside the ordinary course of its business.


(d) None of the property has been, by accession, incorporated into, united with, or attached or otherwise joined to an immovable so as to be considered an immovable by law.


(e) None of the property furnishes his/her/its principal residence.


(f) None of the property is presently in the possession of a creditor with a right of retention.


(g) All taxes, rates, and assessments imposed by any competent authority on either the business or the Borrower have been paid to their due dates, without subrogation in favour of third persons, and there are no arrears thereof.


(h) The Borrower's name has never been modified.

14.
DEFAULT

(1)
The Borrower will be in default if he/she/it

(a) fails to fulfill the obligations arising from the insurance clause, the clauses stipulated in the aforementioned charges and conditions, or any other clause hereof;


(b) fails to pay, on their respective due dates, the instalments of principal and interest due under the terms hereof;


(c) makes an assignment of property in favour of his/her/its creditors, is put into bankruptcy or liquidation, becomes insolvent, makes a proposal, or avails himself/herself/itself of the Companies' Creditors Arrangement Act;


(d) fails to obtain the release of any seizure of the property in execution of a judgment;


(e) fails to obtain the release of any prior notice of the exercise of a hypothecary right or any other right registered against the property or fails to remedy any default under the terms of another hypothec or charge affecting the property;


(f) makes a false or inaccurate declaration herein.

(2)
In the event of default, the Lender will be entitled, without prejudice to his/her/its other rights and recourses,


(a) to demand immediate payment of the entire amount owed to him/her/it under the terms of the obligations guaranteed by this hypothec, in principal, interest, costs, and accessories;


(b) to execute any obligation which has not been fulfilled by the Borrower, in the place and at the expense of the latter;


(c) to exercise all the hypothecary recourses to which he/she/it is entitled by law, after having served and registered prior notice of the exercise of his/her/its hypothecary rights and respected the delay for surrender of the property, the whole in accordance with articles 2748 and following of the Civil Code of Québec.

15.
ELECTION OF DOMICILE

The Borrower, and interveners and sureties as the case may be, elect domicile at their respective addresses mentioned herein. Should the Lender be unable to contact them at these addresses or at the addresses most recently given to the Lender in writing, the parties concerned elect domicile at the office of the Clerk of the Superior Court for the District of «Hy_Districtjudiciaire».
16.
SOLIDARITY

If the term “Borrower” includes more than one person, each of them is solidarily liable to the Lender with respect to the obligations stipulated herein.

17.
INDIVISIBILITY

The Borrower’s obligations are indivisible and may be claimed in their totality from each of the heirs, legatees, or legal representatives, pursuant to article 1520 of the Civil Code of Québec, and similarly with respect to any surety or purchaser of the immovable and his/her/its heirs, as the case may be.

18.
INTERPRETATION CLAUSE


Whenever the context so requires, the singular will be interpreted as plural, and vice-versa, and the masculine gender as feminine or neuter. In particular, the term “property” when used herein without any other qualifier means each and every movable hypothecated above.

19.
CIVIL STATUS AND MATRIMONIAL REGIME

«Etatscivils_Emprunteur»
20.
INTERVENTION


Herein intervened «Intervenant_Nom2» «Intervenant_Nom», the spouse of the Borrower, who declares that this deed was read to him/her/it and who consents hereto for all purposes of the law, pursuant to article  #@# 
, such consent not being a suretyship or an endorsement of the obligations secured by a hypothec hereunder. 

21.
APPLICATION OF (OR EXEMPTION FROM) THE CONSUMER PROTECTION ACT
 #@# 

«Document_Dont_Acte»
AND AFTER DUE READING, the parties signed in the presence of the undersigned notary.

«Signatures_Prêteur»
«Signatures_Emprunteur»
«Signatures_Intervenant»
«Re_Signature»
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