RÉPERTOIRE DE DROIT

MODÈLE D’ACTE

Sûretés
Document 1.3

Juin 2012


«Document_Entete»
APPEARED:
«Comparutions_Prêteur»
AND

«Comparutions_Emprunteur»
WHO have hereby agreed and declared as follows:

1.
ACKNOWLEDGEMENT OF DEBT


The Debtor acknowledges being indebted to the Creditor for an amount in principal of «Hy_Prett» ($ «Hy_Pret»), as evidenced by  #@# 
 (hereinafter referred to as the “Document Evidencing the Debt”), a copy whereof is annexed hereto after having been acknowledged as true and signed for identification by the parties in the presence of the undersigned Notary.


All amounts due or to become due, in principal, interest, costs, and accessories, by the Debtor pursuant to the Document Evidencing the Debt, are hereinafter collectively called the “Debt”.

The terms and conditions governing the Debt, in particular with respect to its repayment and interest rate, are stated in the Document Evidencing the Debt.


The obligations of the Debtor, and the hypothec constituted hereunder, will be neither lessened nor modified in any way whatsoever by any agreement that might be entered into between the Creditor and the Debtor, in particular, if the Debt is renewed or the Creditor accepts delays or if the Creditor refrains from exercising his/her/its rights and recourses, whatever they may be. Moreover, the hypothecs and other rights created herein shall subsist, notwithstanding the fact that the Debt may be evidenced by any other document, whether in respect of the total amount of the Debt resulting from the Document Evidencing the Debt, or in respect of the subsequently reduced amount of the Debt, until complete payment of the amount of the original debt is made to the Creditor.


The replacement by the parties of the Document Evidencing the Debt will not constitute novation, notwithstanding any law or usage to the contrary.

2.
MAIN HYPOTHEC


To secure the repayment of the Debt and the fulfillment of all the obligations to the Creditor in hereunder and of the Document Evidencing the Debt, the Debtor hereby hypothecates in favour of the Creditor, for an amount of «Hy_Pret_Balise», with interest at the rate of «Hy_Tauxt» per year, the following immovable property:

DESCRIPTION

«Im_Designation1»
«Im_Servitude»

With all that is or will be incorporated into, united with, or attached or joined to this immovable, by accession or otherwise, and is considered immovable by law.


Whether or not the sums representing the Debt have been advanced by the Creditor to the Debtor, in whole or in part, the hypothec and other security constituted under the terms hereof shall take effect as of the date hereof in order to secure the repayment of all amounts that have been or will be disbursed by the Creditor to the Debtor.


If the property that is subject to a hypothec is a fraction of an immovable held in divided or undivided co-ownership, the debtor hereby hypothecates for an amount equal to the said amount and for the same purposes as those stated at the beginning of the clause entitled “ADDITIONAL HYPOTHEC” hereafter, his/her/its rights to the eventual reimbursement of the amounts paid into the current operating fund, the contingency fund or in any other fund regarding the co-ownership or the immovable, as well as any amount to which he/she/it may be entitled in case the immovable is divided or in case any operation terminates the co-ownership, as the case may be. 

3.
INSURANCE


The Debtor undertakes to insure, against loss by fire, and any other risk normally covered, all the buildings that are or will be affected by the present hypothec, to their full replacement value or, with the Creditor's consent, for an amount that must never be less than the amount of the loan plus any other amount secured by a higher-ranking hypothec or a prior claim on the immovable.


The Debtor hereby undertakes to ensure, as the Creditor's mandatary, that the policies include the usual hypothecary clause in favour of the Creditor, to inform the insurer of the Creditor's hypothecary rights, to deliver the policies to the Creditor, which policies shall contain the clauses usually stipulated in policies covering the same kind of risks, to maintain the policies in effect until full repayment of the loan, and to deliver to the Creditor, at least fifteen (15) days prior to the expiry of all such policies, receipts evidencing their renewal.


Should the Debtor fail to fulfill any of these obligations, the Creditor, without prejudice to any of his/her/its other recourses, may take out any new insurance policies on the Debtor's behalf and claim the immediate repayment of premiums, with interest from the day of their payment, at the rate applicable to the Debt. The Creditor may also, at the Debtor's expense, notify any interested insurance company that has not already been notified, of the present hypothec, a copy or excerpt of this deed being sufficient for this purpose.


The Debtor will advise the Creditor of any loss without delay and shall not undertake repairs or reconstruction until the Creditor has examined the premises and given prior written approval for the proposed work. All insurance proceeds shall be paid directly to the Creditor up to the amount of the Debt. Notwithstanding any law, usage, or custom to the contrary, the Creditor may impute the proceeds to the payment of the Debt or the Creditor may return it, in whole or in part, to the Debtor to enable him/her/it to rebuild or repair the immovable, without, in either case, any reduction or modification of the Creditor's hypothec or other rights in any way whatsoever, save by the signing of a notarial acquittance acknowledging a reduction in the amount of the Debt.

4.
HYPOTHEC ON RENT


As further security for the fulfillment of the obligations, the Debtor hereby hypothecates, to the extent of the same amount and for the same purposes as indicated in the clauses entitled “MAIN HYPOTHEC” above, all the rents, present and future, resulting from the rental of all or part of the immovable, as well as the insurance indemnity payable under all policies covering or that may cover the rent, as the case may be.


The Debtor undertakes to deliver to the Creditor, on request, all the leases affecting the immovable and all policies insuring the rent.


So long as the Debtor is not in default and the Creditor has not notified the Debtor of his/her/its intention to collect the rent, the Creditor authorizes the Debtor to continue to collect the rent as it falls due.


In the event of default, the Creditor may, without prejudice to his/her/its other rights and recourses, avail himself/herself/itself of this hypothec by notifying the Debtor and the tenants of such hypothec and of his/her/its intention to collect the rent when it becomes payable. It may renew or grant leases in the Debtor's name upon such terms and conditions as it may deem appropriate. The rent collected will be used, at his/her/its discretion, to pay himself/herself/itself a commission of five percent (5%) of the gross income as administration expenses, to pay taxes, the cost of repairs, and other expenses, without reducing or otherwise affecting its rights or hypothecs in any manner whatsoever or in whole or in part, at the creditor’s choice, to pay instalments on principal, interest as well as the expenses owing hereunder. The Creditor may also exercise his/her/its rights through a mandatary and the Debtor shall cooperate with the Creditor or his/her/its mandatary to facilitate the collection of rent. The Debtor hereby ratifies in advance all acts of administration performed by the Creditor and accepts all statements submitted by it as being equivalent to the rendering of account. The Creditor will not be liable for any loss or damage incurred as a result of his/her/its administration.

5.
ADDITIONAL HYPOTHEC


To guarantee the payment of any amount not guaranteed by the main hypothec created above and, namely, the interest owing for more than three (3) years plus the current year, interest on interest, as well as the other amounts disbursed by the Creditor for the protection of the hypothecary claim, but without any limitation, insurance premiums, taxes, expenses and other accessories, an additional hypothec equivalent to «Hy_Tauxaddt» of the amount specified in the clause entitled “MAIN HYPOTHEC” above, is granted by the Debtor. Accordingly, the Debtor hypothecates the immovable as well as all current and future rent from the rental of all or part of the immovable, as well as the proceeds of insurance payable under any insurance policy which covers or could cover said rent, as the case may be, in the Creditor’s favour, for an additional amount equal to  #@# 
 percent ( #@# 
%) of the amount specified in the clause entitled “MAIN HYPOTHEC” above. 
6.
CHARGES AND CONDITIONS

(1)  Costs


The Debtor shall pay the fees and costs of this deed, surveying and publication costs, the costs of evaluating and inspecting the immovable, environmental inspection, advertising costs, and all other expenses, including those required for any renewal, notice, hypothec, renunciation, granting of priority, acquittance, or release relating hereto. The Creditor is authorized to withhold from the proceeds of the present loan, as the case may be, those amounts that are sufficient to pay such costs.

(2)  Putting the Debtor in default


The mere lapse of time for the fulfillment by the Debtor of any of the obligations stipulated herein shall put the latter in default, without the necessity of any notice or putting in default.

(3)  Hypothecs or prior claims


The Debtor undertakes to keep the immovable free of all prior claims, hypothecs, or encumbrances whatsoever that might take precedence over the Creditor's rights, save those declared below, if any. He/She/It undertakes to furnish at his/her/its expense, to the Creditor on request, any renunciation, granting of priority, acquittance, or release that the latter may deem necessary to protect the priority of his/her/its rights on the hypothecated immovable.

(4)  Cancellation of hypothecs or prior claims


The Creditor is hereby authorized to effect, at the Debtor's expense, from the proceeds of the Debt, the cancellation of all hypothecary inscriptions and other charges whatsoever, save those declared below, that may affect the immovable and take priority over the hypothec granted hereby. Should the proceeds be insufficient for this purpose, the Creditor is authorized to make no further advances, and despite the term stipulated herein, to demand repayment of the sums already disbursed, without prejudice to his/her/its other rights and recourses.

(5)  Payment of taxes


The Debtor undertakes to regularly pay all assessments, rates, and taxes, whether federal, provincial, municipal, school, general, or special, that may or will affect and encumber the immovable property and have priority over the rights of the Creditor, and he/she/it will deliver to the Creditor evidence, as the case may be, of the payment thereof without subrogation in favour of third persons, within thirty (30) days after any of them become due.

(6)  Repayment of amounts disbursed by the Creditor


The Debtor shall repay to the Creditor, on request, any amount advanced by the latter to pay insurance premiums, taxes, assessments or other expenses arising hereunder or from the Debt, to preserve its security or to ensure the execution of any of the Debtor's obligations, with interest on such amounts at the rate applicable to the Debt from the date of such advance by the Creditor.

(7)  Preservation of the property


In order not to diminish the Creditor's security, the Debtor shall maintain in good condition, the buildings now or hereafter erected on the said immovable, as well as all the property that is or will be incorporated into, united with, or attached or joined to the immovable, by accession or otherwise, and is considered immovable by law.


Should the Debtor neglect to maintain the immovable property in good condition or make the necessary repairs following a request by the Creditor to that effect, or if the immovable is left vacant or unoccupied, the Creditor may, without prejudice to his/her/its other rights and recourses, enter the premises for the purpose of doing the work required or taking any other appropriate measures, at the Debtor's expense.


The Debtor must not make any changes to the immovable or change its destination without the prior written consent of the Creditor.


The Debtor must not grant a servitude or otherwise dismember the right of ownership without the prior written consent of the Creditor.


The Debtor will comply with all the laws and regulations that may affect the immovable and, as the case may be, immediately take all necessary measures to comply with any standard under said laws and regulations. 

(8)  Inspection of the Immovable


The Debtor authorizes the Creditor to inspect the immovable or to have it inspected to ensure that the hypothecated property is well kept and that the immovable is in compliance with all environmental standards, as well as with any other law or regulation that may affect it. 

(9)  Alienation of the immovable

Before making any sale, transfer or alienation of part or all of the immovable, or part or all of his/her/its rights in the immovable, the Debtor will notify the Creditor in writing and obtain said Creditor’s written consent. This written consent cannot be refused without reasonable grounds. The Debtor will deliver to the Creditor, within thirty (30) days after a sale, transfer, or alienation, a copy of all the deeds and documents pertaining thereto, including a certified statement of their registration. All subsequent owners or purchasers of the property or of the Creditor's rights therein shall assume solidarily with the Debtor and with any co-owner, as the case may be, the payment of the Debt, will deliver to the Creditor a fire insurance policy which is compliant with the requirements hereunder and will adhere to the present hypothec and all the terms and conditions hereof.

(10)  Rental of the property


The Debtor shall not grant an acquittance for more than one month's rent in advance or lease the immovable or a part thereof for rent that is significantly less than the rental value, without the Creditor's prior written consent.

(11)  Return of documents


The Debtor undertakes to immediately deliver to the Creditor upon request, copies of any notice, order or procedure issued under the laws, regulations or environmental standards affecting the immovable and which is notified to or served on him/her/it or registered on the immovable, of any request that the Debtor would like to make to comply with such requirements, as well as any permit, certification, authorization, certificate of compliance or any other document obtained for such purposes. 


The Debtor will deliver, to the Creditor on request, all the documents relating to the immovable. The Creditor may retain these documents until full and final repayment of the loan.
(12)  Divided and undivided co-ownership

Where the immovable is part of an immovable held in divided co-ownership, the Debtor agrees to respect all the laws and regulations governing divided co-ownership, as well as the declaration of co-ownership and the co-ownership building by-laws. If the property hypothecated is part of an immovable held in undivided co-ownership, the Debtor will comply with all laws and regulations governing undivided co-ownership, as well as the indivision agreement, its amendments and building by-laws, as the case may be. In addition the Debtor will take the steps necessary to remedy as soon as possible any default hereunder and which would be the responsibility of all of the undivided owners. 

The Debtor also undertakes to pay when due his/her/its contribution to the common expenses and the contingency fund, as the case may be, to obtain the prior written approval of the Creditor for any act that could reduce the value of his/her/its private or undivided portion, as well as for any act which may terminate the indivision in any way whatsoever. The Debtor will also remit to the Creditor upon request a copy of any notice he/she/it may receive of a meeting of co-owners, or of undivided co-owners. If the property hypothecated is part of an immovable held in undivided co-ownership, the Debtor will, in addition, take out civil liability insurance and obtain the prior written approval of the Creditor for any amendment to the indivision agreement or for a withdrawal therefrom or for any other modification which may increase the Creditor’s risk. 

The Debtor assigns to the Creditor, until full payment of the loan, all voting rights he/she/it has or will have as a co-owner or undivided co-owner and he/she/it undertakes to promptly sign all documents required for the Creditor to vote. Until notice to the contrary by the Creditor, the Debtor may continue to exercise voting rights as the mandatary of the Creditor and may delegate the voting rights to a third party as though he/she/it were still the holder of the rights. Should the Creditor prevail himself/herself/itself of the assignment of voting rights, he/she/it may notify the board of directors of the syndicate of the co-owners or the manager and require that the notices of meetings be sent to him/her/it from then on.


Moreover, in the event of the sale, transfer, or other alienation of the said immovable, the Debtor hereby undertakes to ensure that the acquirer assigns his/her/its voting rights to the Creditor, according to the conditions set forth in this article.

(13)  Electricity and Gas


The Debtor will pay at the latest forty-five (45) days after his/her/its mailing, any invoice for electricity or natural gas which may be sent to him/her/it, and irrevocably authorizes suppliers of electricity and natural gas to give the Creditor any information it may request from them regarding the payment of these invoices. 

7.
DECLARATIONS OF THE DEBTOR


The Debtor makes the following declarations, which he/she/it warrants to be true and which are essential for the present loan, namely:


(a)
The immovable belongs to him/her/it in full and absolute ownership and is free of all prior claims, hypothecs, servitudes, and other charges whatsoever, save and except
«Hr_Descriptionhypotheque»

(b)
No construction, restoration, renovation, or modification of, or addition to the immovable is in progress, and the cost of those that may have been completed within the last six months has been paid in full.


(c)
All municipal and school taxes, rates, and assessments imposed on the property have been paid.


(d)
None of the permanent accessories of the immovable, and in particular, none of the heating, ventilation, refrigeration, cleaning, and lighting equipment, and none of the elevators or other services on the property are subject to a contract of conditional sale, hypothec, or lease. All such accessories are the property of the Debtor and have been paid in full, and those that have not been incorporated into the immovable to form an integral part thereof have been permanently physically attached or joined thereto and are themselves immovable, except for  #@# 


(e)
The immovable is shown on a plan annexed to a certificate of location prepared by «Im_Nomarpenteur», land surveyor, dated «Im_Certificatdate», under number «Im_Certificatminute», of the records and there has been no change to the buildings or structures erected on the immovable, and no new construction on the immovable. More generally, no change has been made to the immovable since the certificate of location indicated above was prepared, which remains accurate in all respects.


(f)
The immovable and the building erected thereon conform to all the laws and regulations which may affect the immovable, including those concerning the protection of the environment enacted by the relevant authorities. Without limiting the generality of the foregoing, the Debtor declares that the immovable does not contain products or materials that could be harmful to the environment or the health of occupants.

8.
DEFAULT

(1)
The Debtor shall be in default if he/she/it or any subsequent owner of the immovable

(a)
fails to fulfill the obligations arising from the insurance clause, the clause of charges and conditions above, or any other clause herein;


(b)
fails to pay, on their respective due dates, the instalments of principal and interest owed in respect of the Debt;


(c)
does not fulfill any one of the obligations incumbent upon him/her/it under the terms of the Document Evidencing the Debt;


(d)
makes an assignment of his/her/its property in favour of his/her/its creditors, is put into bankruptcy or liquidation, becomes insolvent, makes a proposal, or seeks relief under the Companies' Creditors Arrangement Act;


(e)
fails to obtain the release, within ten (10) days of registration, of all legal construction hypothecs registered against the immovable, unless he/she/it contests in good faith the validity of such registration and furnishes the Creditor with any supplementary security requested by the latter to ensure the protection of his/her/its rights, in which case this obligation shall be suspended until a final judgment is rendered;


(f)
fails to obtain the release of any seizure of the property in execution of a judgment;


(g)
fails to obtain the release of any prior notice of the exercise of a hypothecary right or any other right registered against the immovable, or fails to remedy any default under the terms of another hypothec or charge affecting the immovable;


(h)
makes a false or inaccurate declaration herein;


(i)
grants a real right in all or part of the immovable, such as a servitude or a dismemberment of the right of ownership, without the prior written consent of the Creditor, except for a hypothec of lesser ranking.
(2)
In the event of default, the Creditor shall be entitled, without prejudice to his/her/its other rights and recourses,


(a)
to require the immediate payment of all of the Debt due to him/her/it, in principal, interest, costs, and accessories;


(b)
to perform any obligation that has not been performed by the Debtor, in his/her/its stead and at his/her/its expense;

(c)
to collect the rents produced by the immovable;


(d)
to exercise all the hypothecary recourses to which he/she/it is entitled by law, after having served and registered prior notice of the exercise of his/her/its hypothecary rights and respected the delay for surrender of the property, in compliance with articles 2748 and ff. of the Civil Code of Québec.

9.
ELECTION OF DOMICILE


The Debtor, and interveners as the case may be, elect domicile at their addresses mentioned herein. Should the Creditor be unable to reach them at such addresses or at the last address disclosed to the Creditor in writing, such parties elect domicile at the office of the Clerk of the Superior Court for the District of «Hy_Districtjudiciaire».
10.
SOLIDARITY


If the term “Debtor” includes more than one person, each of them is solidarily liable to the Creditor with respect to the obligations stipulated in the Document Evidencing the Debt and herein.

11.
INDIVISIBILITY


The Debtor's obligations are indivisible and may be claimed in their entirety from each of his/her/its heirs, legatees, or legal representatives, pursuant to article 1520 of the Civil Code of Québec, and similarly, as the case may be, with respect to any surety or purchaser of the immovable and the heirs. 
12.
INTERPRETATION CLAUSE


Where the context so requires, the singular will be interpreted as plural, and vice-versa, and the masculine gender as feminine. In particular, the term “immovable” when used herein without any other qualifier means each and every immovable hypothecated herein, and includes, for each of them, the land, the buildings that are or will be erected thereon, and the property that is or will be, by accession or otherwise, incorporated into, united with, or attached or joined to the immovable.

13.
CIVIL STATUS AND MATRIMONIAL REGIME

«Etatscivils_Emprunteur»
14.
INTERVENTION


Herein intervened «Intervenant_Nom2» «Intervenant_Nom», the spouse of the Borrower, who declares having taken cognizance hereof and who consents hereto for all purposes of the law, the whole in accordance with article 404 of the Civil Code of Québec, such consent not being a suretyship or an endorsement of the debt created hereby.

[If applicable:]

15.
APPLICATION OF THE CONSUMER PROTECTION ACT
 #@# 

«Document_Dont_Acte»
AND AFTER DUE READING, the parties signed in the presence of the undersigned notary.

«Signatures_Prêteur»
«Signatures_Emprunteur»
«Signatures_Intervenant»
«Re_Signature»
«Document_Signature_Elec»
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