RÉPERTOIRE DE DROIT

MODÈLE D’ACTE

Sûretés
Document 2.6

Juin 2012

«Document_Entete»
APPEARED:
«Comparutions_Prêteur»
AND

«Comparutions_Emprunteur»
WHO have hereby agreed and declared as follows:

1.
PRELIMINARIES

The terms, conditions, and definitions contained in the Lender’s letter of offer dated «Dateoffrecredit» shall form an integral part of the present deed of loan to the extent that they are not hereby modified. A copy of the letter of offer remains annexed hereto after having been acknowledged as true and signed for identification by the parties in the presence of the undersigned notary.

2.
LOAN

a.  Loan


The Lender hereby grants to the Borrower, who accepts, a loan in the amount of «Hy_Prett» ($ «Hy_Pret»).

The Borrower may not assign the proceeds of the loan without the prior written authorization of the Lender.


This loan is secured by the hypothec granted below. 

 #@# 
OR

b.  Revolving line of credit


The Lender hereby grants to the Borrower, who accepts, a loan in the amount of «Hy_Prett» ($ «Hy_Pret») as a revolving line of credit to a maximum of the said amount.


The Borrower may not assign the proceeds of the line of credit without the prior written authorization of the Lender.


This loan, as a revolving line of credit, is secured by the hypothec granted below. 

3.
DISBURSEMENT

a.  Loan


This loan will be disbursed in one or more instalments when all the conditions applicable to the loan have been fulfilled and, in particular, when this deed is registered in the land register without adverse entry.


This loan must be used solely for the purposes agreed to between the parties, failing which, the Lender will not be obliged to make any disbursement thereof.


If the loan is disbursed in successive instalments, the Borrower authorizes the Lender to deduct the interest accrued on previous instalments from any instalment of the present loan.


If the Borrower is in default with respect to any obligation hereunder and the Lender has not yet disbursed the entire principal of the present loan, the Lender may, at his/her/its discretion and without prior notice, temporarily delay or permanently cease all further instalments, without prejudice to his/her/its other rights and recourses.


If the loan has been made for construction purposes, the Borrower will, before  #@# 
, (date) complete the building(s) erected or to be erected on the immovable property and will take all appropriate measures to prevent a legal construction hypothec from affecting the Lender’s rights, failing which said Lender reserves the right to require the immediate repayment of the loan, in principal, interest, costs and accessories, in spite of the term agreed on.


If, in the opinion of the Lender, the Borrower does not fulfill the obligations specified above, the Lender, without prejudice to his/her/its other rights and recourses, may enter into those contracts and agreements which said Lender deems advisable, and make periodic payments to contractors, suppliers of materials, and other interested persons. The Lender may deduct the amounts so paid from any advance on the present loan or request the immediate reimbursement of these amounts, with interest calculated thereon at the rate stipulated below, from the date of the disbursement. 


The Borrower shall obtain and remit to the Lender, on request and according to said Lender’s requirements, the assignment of priority by all persons entitled to avail themselves of or register a legal construction hypothec on the immovable.

 #@# 
OR

b.  Revolving line of credit


This loan will be disbursed by the Lender in one or more instalments which the Borrower may draw initially and again subsequently, in whole or in part, provided said Borrower is not in default under the terms hereof.


These instalments may be witnessed by means of promissory notes or acknowledgments of debt by the Borrower in favour of the Lender. If that is the case, these notes or acknowledgements of debt shall remain discounted and in the possession of the Lender and may be renewed or replaced by other notes or acknowledgements of debt, without novation or derogation of any kind resulting therefrom with respect to the Lender’s rights, and without affecting the validity of the present deed in any way.


Subject to the foregoing, the Borrower may determine the date and amount of each instalment by giving prior notice of  #@# 
 days to the Lender, indicating the date and amount of each instalment.

4.
REPAYMENT

a.  In one payment at the end of the term:


The Borrower will repay the amount of the present loan to the Lender on the «Hy_Jourrembourse».
 #@# 
OR

b.  By equal and consecutive instalments:


The Borrower will repay the amount of the present loan to the Lender in «Hy_Freqrembourse» equal, consecutive instalments of «Hy_Versementt» ($ «Hy_Versement») each, including the principal and interest specified below, payable on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due and payable on the «Hy_Datedebutt» («Hy_Datedebut») and any outstanding balance remaining due on the «Hy_Datefint» («Hy_Datefin») shall thereupon become payable.


The foregoing method of repayment is calculated on the basis of an amortisation period of «Hy_Ammortissementt» («Hy_Ammortissement») years.

 #@# 
OR

c.  Revolving line of credit


The amounts advanced in principal will be repayable in periodic instalments, the amounts and dates thereof shall be determined from time to time by the Lender, without prejudice to said Lender’s right at all times to request the full and immediate repayment of his/her/its loan in principal, interest, and accessories [or will be repayable as follows:  #@# 
].


All amounts received by the Lender from the Borrower or for his/her/its benefit may be applied, as the Lender so decides, to the interest or to the principal secured hereby, or even to other claims, secured or not, and selected by the Lender, notwithstanding articles 1569 and ff. of the Civil Code of Québec.

5.
PREPAYMENT

a.  Prohibited


The Borrower may not prepay the present loan.

 #@# 
OR

b.  Allowed without penalty


Providing he/she/it is not in default hereunder, the Borrower may prepay the present loan, in whole or in part, without notice or indemnity (if applicable: provided however it is in minimum amounts of  #@# 
 dollars) ($ #@# 
). When prepaying, the Borrower will pay in addition all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal shall be applied regressively to those instalments of principal with the farthest due dates.

 #@# 
OR

c.  Allowed with penalty


Providing he/she/it is not in default hereunder, the Borrower may prepay the present loan, in whole or in part, subject to the payment of an indemnity of  #@# 
 months’ interest on the principal so prepaid (if applicable: provided, however, it is in minimum amounts of  #@# 
 dollars ($ #@# 
). At the time of such prepayment, the Borrower shall in addition pay all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal shall be applied regressively to those instalments of principal with the farthest due dates.

 #@# 
OR

d.  Allowed without penalty for part of the loan


[additional clause that may be added to variants (a) or (c)]


Notwithstanding the foregoing and providing he/she/it is not in default hereunder, the Borrower may prepay  #@# 
 percent ( #@# 
%) of any unpaid balance of principal of this loan [or  #@# 
 percent ( #@# 
%) of the original amount of the loan] on each anniversary date of the first disbursement of the present loan, without indemnity, by also paying all interest accrued on the principal so prepaid. This additional privilege is not cumulative and if not exercised by the Borrower in the course of any given year, it shall lapse for that particular year.

 #@# 
OR

e.  Allowed after a certain number of years


The Borrower may not prepay the present loan until  #@# 
 year(s) following the date of the last disbursement of the present loan. Thereafter, providing he/she/it is not in default hereunder, the Borrower may prepay the balance of the principal, at any time completely or partially without indemnity [or subject to the payment of an indemnity of  #@# 
 months’ interest on the principal so prepaid.] (if applicable: provided however it is in minimum amounts of  #@# 
 dollars ($ #@# 
). At the time of such prepayment, the Borrower will moreover pay all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal will be applied regressively to those instalments of principal with the farthest due dates.

6.
INTEREST

a.  Payable in blended payments of principal and interest


Until the complete repayment thereof, said loan or any balance thereof remaining unpaid shall bear interest at the rate of «Hy_Tauxt» per year, calculated semi-annually and not in advance, from the disbursement of funds, which interest shall be payable as follows: (a) on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste») (hereinafter called the “interest adjustment date”), the interest accrued to that date only; (b) after the interest adjustment date, the interest shall be included in the aforementioned payments.

 #@# 
OR

b.  Payable in distinct payments


Until the complete repayment thereof, the said loan or any balance thereof remaining unpaid shall bear interest at the rate of «Hy_Tauxt» per year, calculated  #@# 
, from  #@# 
, which interest shall be payable «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due on the «Hy_Datedebutt» («Hy_Datedebut»).
 #@# 
OR

c.  Variable interest rate


Until the complete repayment thereof, said loan or any balance thereof remaining unpaid will bear interest from  #@# 
, at a variable yearly rate equivalent to the prime rate of  #@# 
 in effect the first day of each month (hereinafter called the “base rate”) plus  #@# 
 percent ( #@# 
%) as a complementary fixed rate, calculated  #@# 
. The rate of interest payable by the Borrower shall be adjusted accordingly the first day of each month to equal the base rate in effect on that date plus the complementary fixed rate. Interest at the aforesaid total rate shall be payable on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due on the «Hy_Datedebutt» («Hy_Datedebut»).
7.
INTEREST ON INTEREST

All overdue interest will bear interest at the rate stipulated hereinabove, but will remain payable at all times, without the necessity of any notice or putting in default.

8.
PLACE OF PAYMENT AND DELIVERY OF DOCUMENTS

Any payment, repayment, or delivery of documents due hereunder shall be made to the Lender at the address specified below or at such other place which the Lender may designate in writing to the Borrower.

9.
HYPOTHEC


To secure the repayment of the amounts in principal, interest, costs and, accessories owed under the terms of this loan, and the performance of any other obligation stipulated herein, undertaken in consideration of the present loan, the Borrower hereby hypothecates in favour of the Lender, for an amount «Hy_Prett» ($ «Hy_Pret»), with interest at the aforementioned rate, the universality of his/her/its present and future claims from any source whatsoever, including interest, dividends, and the income arising therefrom, with the right for the Lender to benefit from the real or personal securities, whether present or future, securing such claims.


Excluded therefrom are claims exempt from seizure, those resulting from the sale of the Borrower's other property by a third person in the exercise of that person's rights, and those under contracts of insurance on the Borrower's other property, the whole in accordance with articles 2668 and 2676 of the Civil Code of Québec.

10.
ADDITIONAL HYPOTHEC

To secure the payment of all sums not secured by the principal hypothec created above, and in particular, interest due for the current and three preceding years interest on the interest, and all other amounts expended by the Lender to protect the hypothecary claim, including, but not limited to, insurance premiums, taxes, costs, and other accessories, an additional hypothec is created by the Borrower on the said property. Consequently, the Borrower hereby hypothecates the said property in favour of the Lender for an additional amount equal to «Hy_Tauxaddt» of the amount indicated in the clause “MAIN HYPOTHEC appearing above.

11.
CHARGES AND CONDITIONS

(1)  Costs


The Borrower will pay the fees and costs of herein, publication costs, and all other expenses, including those arising from any renewal, notice, hypothec, waiver, granting of priority, acquittance, or release relating hereto.


The Lender is authorized to withhold from the proceeds of the present loan those amounts which are sufficient to pay such costs.

(2)  Putting the Borrower in default


The mere lapse of time for the fulfilment by the Borrower of any of the obligations stipulated herein will put him/her/it in default, without the necessity of any notice or putting in default.

(3)  Hypothecs or prior claims


The Borrower undertakes to keep the claim free of all prior claims, hypothecs, or encumbrances whatsoever which might have precedence over the Lender's rights, save those declared below. He/She/It undertakes to provide at his/her/its expense, to the Lender on request, any waiver, granting of priority, acquittance, or release which the latter may deem necessary to protect the priority of his/her/its rights on the hypothecated claim.

(4)  Cancellation of hypothecs or prior claims


The Lender is hereby authorized, at the Borrower's expense and from the proceeds of the present loan, to effect the cancellation of any hypothecary registration or charge whatsoever, save those declared below, which may affect a claim and have priority over the hypothec granted hereby. Should the proceeds be insufficient for this purpose, the Lender is authorized to make no further advances, and despite the term stipulated herein, to demand repayment of the amounts already disbursed, without prejudice to his/her other rights and recourses.

(5)  Payment of taxes


The Borrower undertakes to pay, as and when they fall due, all direct or indirect assessments, rates, and taxes which may be imposed or assessed on the latter or his/her/its business by any relevant authority, and to have always available for the Lender sufficient evidence of the payment, without subrogation in favour of third persons, of such rates, taxes, and assessments.

(6)  Repayment of amounts expended by the Lender


The Borrower will repay to the Lender, on request, all amounts advanced by the latter to pay any expense arising from the loan for the preservation of his/her/its security or to ensure the performance of any of the Borrower's obligations, with interest on all such amounts at the rate stipulated above from the date of such advance by the Lender.

(7)  Continuation of the business


The Borrower hereby expressly agrees, for the entire duration of the loan, to continue the normal operation of his/her/its business and to refrain from any undertaking the purpose of which is to cease operations or liquidate the property.


The Borrower will administer and operate his/her/its business in an appropriate and efficient manner, and will respect the credit arrangements agreed upon with the Lender.

 #@# 
[If applicable]:

(8)  Financial statements

If the hypothecated property is part of the property of a business he/she/it operates, the Borrower undertakes to furnish to the Lender yearly, within three months after the end of each financial period, copies of his/her/its financial statements relating to the period in question and prepared by independent auditors of his/her/its choice, and accompanied by, in particular, a detailed balance sheet of liabilities and assets and a statement of income, as well as all tables relating thereto, the whole prepared according to usual accounting practices and certified by the auditors.


The Borrower acknowledges that the financial statements to be produced as aforesaid will be prepared as of the same date each year.

(9)  Change in legal structure

If the Borrower is a partnership or a corporation, it undertakes to obtain prior written authorization from the Lender before any change in the partnership agreement or in any issue, distribution, or transfer of shares.

12.
COLLECTION OF HYPOTHECATED CLAIMS AND CREDITING OF PAYMENTS


Until notice to the contrary is given by the Lender, the Borrower may collect the principal and interest of the claims.


The Borrower undertakes to act promptly and as directed by the Lender. The Borrower also undertakes to promptly inform the Lender of any payment of the hypothecated claims that is late. He/She/It must use the amounts so collected to reimburse the present loan, in accordance with the credit arrangements agreed to with the Lender and may use the surplus to pursue his/her/its activities.


The Lender may, at his/her/its discretion, withdraw from the Borrower the authorization to collect the hypothecated claims. The former shall inform both the Borrower and the Debtor by means of the notice required by law and duly registered. The Lender will collect the principal and interest of the claim and alone, and will grant acquittance therefor. The Borrower shall remit to the Lender all documents which are useful or necessary for this purpose, sign any useful or necessary documents without delay, and, as the case may be, collaborate in collecting the claims. The Lender must inform the Borrower of any delay in payment of the claims.


In that event, the Lender is irrevocably authorized, as the Borrower's mandatary, to (1) endorse any cheque, draft, bill, or other negotiable instrument issued in payment of the hypothecated claims; (2) take any appropriate measure to obtain payment of the claims; (3) negotiate and settle out of court with the debtors of such claims, their trustees if there is a bankruptcy or insolvency, or any other legal representatives, all as it deems appropriate; (4) grant acquittance for the amounts collected.

13.
RECOURSE AGAINST THE BORROWER


If the debtor of a claim defaults in the performance of his/her/its obligations and the Borrower does not promptly exercise the recourses and guarantees available to him/her/it under the law or the deeds pertaining to the claim, the Lender will be entitled to exercise such recourses and guarantees in his/her/its place. The Lender may require that the amounts collected be remitted to it to be credited in accordance with the agreement.

14.
CREDITING OF COLLECTED PAYMENTS


If the Lender collects part or all of the claims, he/she/it will credit it to the payment of expenses incurred, interest, and the amount loaned, whether this last amount is payable or not.

15.
DECLARATIONS OF THE BORROWER


The Borrower makes the following declarations, which he/she/it warrants to be true and which are essential for the present loan, namely:

(1) The claims belong to him/her/it in full and absolute ownership and are free of all prior claims, hypothecs, and other charges whatsoever, save and except 

«Hr_Descriptionhypotheque»
(2) The claims do not result from the sale of property charged with a security under the Bank Act.

16.
DEFAULT

(1)  The Borrower will be in default if the latter

a) 
fails to fulfill the obligations arising from the insurance clause, the clause of charges and conditions above, or any other clause herein;


b) 
fails to pay, on their respective due dates, the instalments of principal and interest owed under the terms herein;


c) 
makes an assignment of property in favour of his/her/its creditors, is put into bankruptcy or liquidation, becomes insolvent, makes a proposal, or seeks relief from the Companies' Creditors Arrangement Act;


d) 
fails to obtain the release of any seizure of the claim in performance of a judgment;


e) 
fails to obtain the release of any prior notice of the exercise of a hypothecary right or any other right registered against the property or fails to remedy any default under the terms of another hypothec or charge affecting the property;


f) 
makes a false or inaccurate declaration herein.

(2)  In the event of default, the Lender will be entitled, without prejudice to his/her/its other rights and recourses,


a) 
to demand the immediate payment of the entire amount owed to him/her/it under the terms of the obligations guaranteed hereby, in principal, interest, costs, and accessories;


b) 
to perform any obligation which has not been fulfilled by the Borrower, in the place and at the expense of the latter;


c) 
to notify both the debtor and the Borrower that he/she/it will henceforth collect the claim, and to require all documents or instruments which he/she/it may consider necessary or useful for the collection of the claim;


d) 
to exercise all the hypothecary recourses to which he/she/it is entitled by law, after having served and registered a prior notice of the exercise of his/her/its hypothecary rights and respected the delay for surrender of the property, the whole in accordance with articles 2748 and following of the Civil Code of Québec.

17.
ELECTION OF DOMICILE

The Borrower, and interveners and sureties as the case may be, elect domicile at their respective addresses mentioned herein. Should the Lender be unable to contact them at these addresses or at the addresses most recently given to the Lender in writing, the parties concerned elect domicile at the office of the Clerk of the Superior Court for the District of «Hy_Districtjudiciaire».
18.
SOLIDARITY

If the term “Borrower” includes more than one person, each of them is solidarily liable to the Lender with respect to the obligations stipulated herein.

19.
INDIVISIBILITY

The Borrower’s obligations are indivisible and may be claimed in their totality from each of the heirs, legatees, or legal representatives, pursuant to article 1520 of the Civil Code of Québec, and similarly with respect to any surety or purchaser of the immovable and his/her/its heirs, as the case may be.

20.
INTERPRETATION CLAUSE


Wherever the context so requires, the singular will be interpreted as plural, and vice-versa, and the masculine gender as feminine. In particular, the term “claim” when used herein without any other qualifier means each and every claim hypothecated above.

21.
CIVIL STATUS AND MATRIMONIAL REGIME

«Etatscivils_Emprunteur»
22.
INTERVENTION


Herein intervened «Intervenant_Nom2» «Intervenant_Nom», the spouse of the Borrower, who declares that this deed was read to him/her/it and who consents hereto for all purposes of the law, pursuant to article  #@# 
, such consent not being a suretyship or an endorsement of the obligations secured by a hypothec hereunder. 

23.
APPLICATION OF (OR EXEMPTION FROM) THE CONSUMER PROTECTION ACT
SPECIAL CONDITION


If, at the expiry of the term of this loan, a balance remains due on the principal, the Lender (merchant) may request payment thereof only thirty (30) days after having given notice to that effect to the Borrower (consumer), pursuant to the Consumer Protection Act and the regulations thereunder.

DECLARATION


The Borrower (consumer) acknowledges having received on  #@# 
 a notice from the Lender (merchant) pursuant to the Consumer Protection Act and the regulations thereunder, and a copy of this notice remains annexed hereto after having been acknowledged as true and signed for identification by the parties in the presence of the undersigned notary.

23.
EXEMPTION FROM THE APPLICATION OF THE CONSUMER PROTECTION ACT
 #@# 
[As applicable:]


The Borrower hereby declares that he/she/it is a party to the present contract in his/her/its capacity as merchant.

OR

The Lender hereby declares that he/she/it is acting in a capacity other than as merchant.

OR

The Borrower declares that the immovable property subject to the hypothec and affected as security for the present loan includes more than four (4) dwellings.

OR

The Borrower declares that the immovable property subject to the hypothec and affected as security for the present loan is used mainly for commercial purposes.

«Document_Dont_Acte»
AND AFTER DUE READING, the parties signed in the presence of the undersigned notary.

«Signatures_Prêteur»
«Signatures_Emprunteur»
«Signatures_Intervenant»
«Re_Signature»
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