RÉPERTOIRE DE DROIT

MODÈLE D’ACTE

Sûretés
Document 8

Juin 2012


«Document_Entete»
APPEARED:
«Comparutions_Prêteur»
AND

«Comparutions_Emprunteur»
WHO have hereby agreed and declared as follows:

1.
DECLARATIONS


The Lender has agreed to advance the credit required by the Borrower subject to the terms and conditions specified hereafter. The Borrower agrees to secure the performance of his/her/its obligations by transferring property belonging to him/her/it into a trust for the ultimate benefit of the Lender and in accordance with the provisions herein.

2.
DEFINITIONS


For the purposes herein, the following definitions apply:


“Beneficiary” means the Borrower and/or the Lender, in accordance with the provisions herein.


“Business” means the property transferred to this trust, comprising all or a substantial proportion of the property belonging to the Borrower before the constitution of the trust, and enabling the operation of an organized economic activity consisting in  #@# 
.

“Principal” and “income” are interpreted in accordance with their meanings in common usage without reference to tax legislation unless otherwise specified.


“Trust” and/or “trust patrimony” means the patrimony by appropriation, autonomous and distinct from that of the Borrower, the Lender, or the trustees, in which none of the foregoing have real rights and into which the business has been transferred to secure repayment of the loan.


“Trustee” means a trustee named under section 15 herein or a trustee delegated under section 18 herein.


“Income Tax Act” means the federal statute (R.S.C. 1985 (5th Supp.) c.1, as amended), and includes amendments to the Income Tax Act subsequent hereto which will also apply. Reference to a section of the Income Tax Act also includes a reference to the corresponding section(s) of the Taxation Act (Quebec).


“Tax laws” or “tax legislation” means the Income Tax Act, the Taxation Act, and any other legislation levying taxes, whether provincial, federal, or foreign.

3.
LOAN

a.  Loan


The Lender hereby grants to the Borrower, who accepts, a loan in the amount of «Hy_Prett» ($ «Hy_Pret»).

The Borrower may not assign the proceeds of the loan without the prior written authorization of the Lender.


This loan is secured by the hypothec granted below. 

 #@# 
OR

b.  Revolving line of credit


The Lender hereby grants to the Borrower, who accepts, a loan in the amount of «Hy_Prett» ($ «Hy_Pret») as a revolving line of credit to a maximum of the said amount.


The Borrower may not assign the proceeds of the line of credit without the prior written authorization of the Lender.


This loan, as a revolving line of credit, is secured by the hypothec granted below. 

4.
DISBURSEMENT (See Document 2.1, clause 3)


a.
Loan


This loan will be disbursed in one or more instalments when all the conditions applicable to the loan have been fulfilled and, in particular, when this deed has been registered in the register of personal and movable real rights.


This loan must be used solely for the purposes agreed to between the parties, failing which, the Lender will not be obliged to make any disbursements.


If the loan is disbursed in successive instalments, the Borrower authorizes the Lender to deduct any interest accrued on previous instalments from any instalment of the present loan.


If the Borrower is in default with respect to any obligation hereunder and the Lender has not yet disbursed all of the capital of the present loan, the Lender may, at his/her/its discretion and without prior notice, temporarily delay or permanently cease all further instalments, without prejudice to his/her/its other rights and recourses.

 #@# 
OR

b.
Revolving line of credit

This loan will be disbursed by the Lender in one or more instalments which the Borrower may draw initially and again subsequently, in whole or in part, provided said Borrower is not in default under the terms hereof.


These instalments may be witnessed by means of promissory notes or acknowledgments of debt by the Borrower in favour of the Lender. If that is the case, these notes or acknowledgements of debt shall remain discounted and in the possession of the Lender and may be renewed or replaced by other notes or acknowledgements of debt, without novation or derogation of any kind resulting therefrom with respect to the Lender’s rights, and without affecting the validity of the present deed in any way.


Subject to the foregoing, the Borrower may determine the date and amount of each instalment by giving prior notice of  #@# 
 days to the Lender, indicating the date and amount of each instalment.

5.
REPAYMENT

a.  In one payment at the end of the term:


The Borrower will repay the amount of the present loan to the Lender on the «Hy_Jourrembourse».
 #@# 
OR

b.  By equal and consecutive instalments:


The Borrower will repay the amount of the present loan to the Lender in «Hy_Freqrembourse» equal, consecutive instalments of «Hy_Versementt» ($ «Hy_Versement») each, including the principal and interest specified below, payable on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due and payable on the «Hy_Datedebutt» («Hy_Datedebut») and any outstanding balance remaining due on the «Hy_Datefint» («Hy_Datefin») shall thereupon become payable.


The foregoing method of repayment is calculated on the basis of an amortisation period of «Hy_Ammortissementt» («Hy_Ammortissement») years.

 #@# 
OR

c.  Revolving line of credit


The amounts advanced in principal will be repayable in periodic instalments, the amounts and dates thereof shall be determined from time to time by the Lender, without prejudice to said Lender’s right at all times to request the full and immediate repayment of his/her/its loan in principal, interest, and accessories [or will be repayable as follows:  #@# 
].


All amounts received by the Lender from the Borrower or for his/her/its benefit may be applied, as the Lender so decides, to the interest or to the principal secured hereby, or even to other claims, secured or not, and selected by the Lender, notwithstanding articles 1569 and ff. of the Civil Code of Québec.

6.
REPAYMENT IN ADVANCE

a.  Prohibited


The Borrower may not prepay the present loan.

 #@# 
OR

b.  Allowed without penalty


Providing he/she/it is not in default hereunder, the Borrower may prepay the present loan, in whole or in part, without notice or indemnity (if applicable: provided however it is in minimum amounts of  #@# 
 dollars) ($ #@# 
). When prepaying, the Borrower will pay in addition all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal shall be applied regressively to those instalments of principal with the farthest due dates.

 #@# 
OR

c.  Allowed with penalty


Providing he/she/it is not in default hereunder, the Borrower may prepay the present loan, in whole or in part, subject to the payment of an indemnity of  #@# 
 months’ interest on the principal so prepaid (if applicable: provided, however, it is in minimum amounts of  #@# 
 dollars ($ #@# 
). At the time of such prepayment, the Borrower shall in addition pay all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal shall be applied regressively to those instalments of principal with the farthest due dates.

 #@# 
OR

d.  Allowed without penalty for part of the loan


[additional clause that may be added to variants (a) or (c)]


Notwithstanding the foregoing and providing he/she/it is not in default hereunder, the Borrower may prepay  #@# 
 percent ( #@# 
%) of any unpaid balance of principal of this loan [or  #@# 
 percent ( #@# 
%) of the original amount of the loan] on each anniversary date of the first disbursement of the present loan, without indemnity, by also paying all interest accrued on the principal so prepaid. This additional privilege is not cumulative and if not exercised by the Borrower in the course of any given year, it shall lapse for that particular year.

 #@# 
OR

e.  Allowed after a certain number of years


The Borrower may not prepay the present loan until  #@# 
 year(s) following the date of the last disbursement of the present loan. Thereafter, providing he/she/it is not in default hereunder, the Borrower may prepay the balance of the principal, at any time completely or partially without indemnity [or subject to the payment of an indemnity of  #@# 
 months’ interest on the principal so prepaid.] (if applicable: provided however it is in minimum amounts of  #@# 
 dollars ($ #@# 
). At the time of such prepayment, the Borrower will moreover pay all interest accrued on the principal so prepaid. In the event of partial prepayment, the prepaid principal will be applied regressively to those instalments of principal with the farthest due dates.

7.
INTEREST

a.  Payable in blended payments of principal and interest


Until the complete repayment thereof, said loan or any balance thereof remaining unpaid shall bear interest at the rate of «Hy_Tauxt» per year, calculated semi-annually and not in advance, from the disbursement of funds, which interest shall be payable as follows: (a) on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste») (hereinafter called the “interest adjustment date”), the interest accrued to that date only; (b) after the interest adjustment date, the interest shall be included in the aforementioned payments.

 #@# 
OR

b.  Payable in distinct payments


Until the complete repayment thereof, the said loan or any balance thereof remaining unpaid shall bear interest at the rate of «Hy_Tauxt» per year, calculated  #@# 
, from  #@# 
, which interest shall be payable «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due on the «Hy_Datedebutt» («Hy_Datedebut»).
 #@# 
OR

c.  Variable interest rate


Until the complete repayment thereof, said loan or any balance thereof remaining unpaid will bear interest from  #@# 
, at a variable yearly rate equivalent to the prime rate of  #@# 
 in effect the first day of each month (hereinafter called the “base rate”) plus  #@# 
 percent ( #@# 
%) as a complementary fixed rate, calculated  #@# 
. The rate of interest payable by the Borrower shall be adjusted accordingly the first day of each month to equal the base rate in effect on that date plus the complementary fixed rate. Interest at the aforesaid total rate shall be payable on the «Hy_Dateinteretajustet» («Hy_Dateinteretajuste»), the first instalment thereof shall become due on the «Hy_Datedebutt» («Hy_Datedebut»).
8.
INTEREST ON INTEREST


All overdue interest will bear interest at the rate stipulated hereinabove, but will remain payable at all times, without the necessity of any notice or putting in default.

9.
PLACE OF PAYMENT AND DELIVERY OF DOCUMENTS

Any payment, repayment, or delivery of documents due hereunder shall be made to the Lender at the address specified below or at such other place which the Lender may designate in writing to the Borrower.

10.
CONSTITUTION OF THE TRUST BY THE BORROWER


In order to, among other things, secure the repayment of principal, interest, costs, and accessories, and the performance of each and every one of the obligations under the terms of this loan [or make reference to a loan agreement], the Borrower transfers from his/her/its own patrimony and assigns to an autonomous and distinct patrimony (hereafter called the “trust” and/or the “trust patrimony”) constituted hereunder, the following property, which shall be administered by the trustees hereafter appointed, upon their acceptance: ……………
«Im_Designation1»
«Im_Servitude»

All the property transferred into the trust constitutes the “business” within the meaning of the provisions herein.

11.
PURPOSE OF THE TRUST


The sole purpose of the trust is to secure the performance of each and every obligation of the Borrower under the terms of this loan [or make reference to a loan agreement].

 #@# 
OR


The main purpose of the trust is [or The purpose of the trust is, among other things,] to secure the performance of each and every obligation of the Borrower. The object of the trust is also to conduct all commercial activity relating to the property transferred into the trust patrimony and to administer such property in general.

12.
EXTENT OF THE PROPERTY IN TRUST


This deed constituting the trust will, during the term of the trust, govern all the property designated hereafter as well as any property that may eventually be acquired following the date of this deed by the trustees as sole administrators of the trust patrimony.

Furthermore, this trust deed will govern all the property that may eventually increase the trust patrimony pursuant to section 22 herein.

13.
FUTURE ACQUISITION OF PROPERTY


All property, movable or immovable, used in the operation of the business or sold in the ordinary course of the business, and acquired by the Borrower during the term of the trust is governed by the trust. No such property shall be directly acquired by the Borrower without the consent of the trustees as administrators of the trust patrimony. Failing such consent, the Borrower hereby undertakes to transfer such property to the trust patrimony without additional consideration.

14.
TERM OF THE TRUST


This trust shall have a term of «Duréedelafiducie» years, as of the date of the deed, subject to the Lender being fully reimbursed, in principal, interest, and costs, and if the Borrower no longer wishes to continue to operate the business through the trust.

 #@# 
OR

The term of this trust shall be indeterminate.

15.
APPOINTMENT OF TRUSTEES


As trustees of this trust, the Borrower appoints the following persons, hereafter called “trustees,” who shall see to the administration of the trust patrimony pursuant to the provisions herein.


a)
«Fiduciaire_Nom2» «Fiduciaire_Nom», residing at «Fiduciaire_Adresse1» «Fiduciaire_Adresse2», «Fiduciaire_Ville» («Fiduciaire_Province») «Fiduciaire_Code_postal».

b)
«Prêteur_Rep_Prenom» «Prêteur_Rep_nom» champs Rep_Prenom2 IF <> "" "et" "" 
et
 «Prêteur_Rep_Prenom2» «Prêteur_Rep_nom2» [representatives of the lender]


There shall always be three (3) trustees in office for the term of the trust.


The trustee appointed in paragraph (a) may be replaced, at any time and for any reason, with any person appointed by the Borrower by notarial deed en minute and with the prior consent of the Lender, who shall not withhold consent without valid reason.


The trustees appointed in paragraph (b) may be replaced, at any time and for any reason, with any person appointed by the Lender by notarial deed en minute, at the latter’s complete discretion.

16.
ACCEPTANCE BY TRUSTEES


The appointed trustees, intervening herein to give effect to this provision, hereby accept control and administration of the trust patrimony in accordance with the provisions herein.

17.
RIGHTS AND OBLIGATIONS OF TRUSTEES

a) The trustees will have the control and exclusive administration of the trust patrimony in accordance with the powers granted to them under section 19 herein.

b)
Any trustee mentioned in paragraphs (a) and (b) of section 15 shall be entitled to resign without judicial authorization, but shall be immediately replaced pursuant to the terms and conditions of section 15.


All replacements, appointments, or resignations will be evidenced by notarial deed en minute, a copy wherein must be sent by registered mail to the other trustees in office and to the Lender for such replacement, designation, or resignation to have effect.


A replacing trustee will be vested with all the powers granted to trustees under subsections 19.1 or 19.2 herein, as applicable.


c)
Decisions of the trustees must be made by majority to be binding on the trust, subject to subsections 18.1 and 19.2 herein.


d)
The trustees shall not delegate their powers to third parties, but may delegate certain powers generally in favour of the trustee named in paragraph (a) of section 15 pursuant to the terms and conditions of subsections 18.1 and 19.2.


e)
The trustees shall not be obliged to make an inventory of the trust property, take out insurance, or furnish any security whatever to secure the performance of their obligations, subject to an express request by the Lender in respect of the trustee named in paragraph (a) of section 15 or their possible replacements.


f)
The trustees will, on request by the Lender, render a detailed account of their administration of the trust to the Lender and provide the Lender with the trust financial statements. The Borrower has the same obligation. 

g)
The Lender will be entitled, in respect of the administration by the trustees representing the Lender and named in paragraph (b) of section 15, in addition to the reimbursement of expenses incurred in the exercise of, and resulting from, their duties, to remuneration in the amount of  #@# 
 dollars ($ #@# 
), to be paid out of the trust patrimony. The Borrower will personally pay any remuneration due by the trust patrimony in the event of insufficient funds.


It is understood that the trustee named in paragraph (a) of section 15 shall not in any way be remunerated for administering the trust patrimony.


h)
The trustees undertake to insure all the property, movable and immovable (buildings, equipment, inventory, or other), that is or will be transferred to the trust, for its full replacement value, against loss by fire and all other risks and perils normally covered.

i)
The trustees undertake to keep the trust property free at all times of any prior claim, hypothec, or other encumbrance whatsoever, subject to sections 18, 19, and 26 herein. They undertake, upon request by the Lender and at the expense of the Borrower and/or the trust, to provide the Lender with any waiver, cession of priority of rank, acquittance, or release deemed necessary by the Lender to preserve the priority of his/her/it rights against the property transferred in trust.


j)
The Lender is hereby authorized to require the trustees to effect, at the expense of the Borrower and/or the trust and use the proceeds of the loan to cancel any registration in violation of the provisions herein of any hypothec or charge whatsoever that might affect the property transferred to the trust that is contrary to this deed. Should there be insufficient funds for this purpose, the Lender is authorized to make no further advances and, despite the term stipulated herein, to exact repayment of amounts already disbursed, without prejudice to his/her/its other rights and recourses.


k)
The trustees will regularly pay, and at the expense of the trust, all direct or indirect assessments, rates, or taxes that may be levied or assessed by any competent authority on the property or business transferred in trust, and to always make available to the Lender sufficient evidence of the payment of such rates, taxes, and assessments without subrogation in favour of third persons.


l)
The trustees, at the expense of the trust and/or the Borrower, will repay to the Lender, on request, any amount advanced by the latter to pay insurance premiums, taxes, assessments, or other expenses resulting from the loan or incurred for the preservation of the Lender's security or to secure the performance of any of the Borrower's obligations, with interest on all such amounts at the rate stipulated above from the date of such advance by the Lender.


m)
The trustees undertake to maintain the property forming or which will form part of the trust patrimony, in good condition and without changing the destination therein, and will exercise the care of a reasonable person with regard thereto, so as not to diminish the Lender's security. They will from time to time allow the Lender to have access to the property for the purpose of inspection. Should the property require major repairs, the trustees will notify the Lender therein and obtain his/her/its prior written consent before effecting such repairs. Should the trustees neglect to maintain the property in good condition or make the necessary repairs following a written request or authorization by the Lender to that effect, the Lender may, without prejudice to his/her/its other rights and recourses, take the necessary measures to ensure that the required work is done, at the expense of the Borrower and/or the trust.


n)
The trustees expressly undertake to continue, for the entire term of the loan, the normal operation of the business transferred in trust and to refrain from requiring any cessation of operations or liquidation of the property in trust, subject to the other provisions herein respecting default.


The trustees must administer and operate the business transferred in trust in an appropriate and efficient manner.


o)
The trustees must preserve the property transferred in trust and make it productive, subject to subsection 19.1 herein.

p)
The trustees must act within the powers conferred on them with prudence, diligence, honesty, and loyalty, in the best interests of the beneficiaries. They must never act in their own interest or those of a third party, or place themselves in a position where their personal interests conflicts with their obligations as trustees.


q)
The trustees must pay all debts and expenses generally relating to the property in trust.


r)
In the event of default by the Borrower under the provisions herein, the rights and obligations of the trustees stipulated above shall be analysed and interpreted in the context of the liquidation and enforcement of the Lender's security.


s)
Where subsection 18.1 applies, the Borrower hereby personally assumes each of the trustees' obligations specified above.

18.
ADMINISTRATION OF THE TRUST PATRIMONY

18.1
Before default by the Borrower


So long as the Borrower is not in default hereunder, the trustees delegate the administration of the trust generally to the trustee named in paragraph (a) of section 15, as co-trustee who will have the powers specified in subsection 19.2 herein.


It is understood that the trustees' obligations set out in section 17 herein will be assumed by the trustee named in paragraph (a) of section 15 and by the Borrower personally. Moreover, the trustee appointed above and the Borrower personally hereby undertake to repay to the Lender or the trust, at the Lender's option, any amounts that the Lender or the trust or the trustees named in paragraph (b) of section 15 would have been required to pay to a third person for the prejudice caused to that person through the fault of the trustee named in paragraph (a) of section 15.

18.2
In the event of default by the Borrower


In the event of default by the Borrower under the provisions herein, the Lender will have the following powers in respect of the administration of the trust, at his/her/its complete discretion:

a)
To revoke the delegation provided for in subsection 18.1 to the trustee named in paragraph (a) of section 15.


b)
To attribute the administration of the trust to the trustees named in paragraphs (a) and (b) of section 15, who shall decide by majority with the main purpose of repaying the Lender's claim in principal, interest, and costs, in accordance with the powers conferred on them pursuant to subsection 19.1 herein and the instructions of the Lender.

19.
POWERS OF TRUSTEES

19.1
In the event that all trustees administer the trust patrimony by majority:

In order to allow the trustees to ensure repayment of the loan to the Lender in case of default by the Borrower, the trustees are charged with the full administration of the property transferred in trust but shall not be required, notwithstanding any provision to the contrary contained herein, to increase the trust patrimony or make it productive. The trustees shall administer the trust to pay the loan with trust income and/or to dispose of the property transferred in trust for the purpose of liquidating and enforcing the security, on request by the Lender and in accordance with his/her/its instructions. They may, in particular, without authorization or the necessity of any formality other than the Lender's instructions, as the case may be:

a)
manage and administer all the property transferred in trust and, without limiting the generality of the foregoing, they may



(i)
enter into any lease agreement, whether as lessee or lessor; execute, extend, renew, alter, or terminate any lease; give or receive any notice to leave the premises; make or accept any sublease or assignment of lease; recover or surrender possession of the leased premises or rented property; pay or receive any rent, indemnity, or compensation;



(ii)
enter into any contract of employment or enterprise, or contract for services, for the execution of any work, or the construction or renovation of any immovable property transferred in trust, or the manufacture of any movable property transferred in trust;



(iii)
cover any risk by means of insurance;



(iv)
make any return required by law; make any opposition or demand for reimbursement; negotiate and give any undertaking to the competent authorities;



(v)
deposit any amount of money, order for payment, cheque, negotiable instrument, or commercial paper in any bank, credit union, trust company, or other financial institution; draw or issue any cheque, draft, order for payment, negotiable instrument, or commercial paper; make any endorsement, take back any securities, or demand from whom it may concern the delivery of any certificate, share, bond, negotiable instrument, or commercial paper, or any other property transferred in trust;



(vi)
proceed with any boundary determination, survey, or demarcation; oppose any encroachment or usurpation;


b)
(i)
sell, purchase, exchange, subscribe for, or invest money in shares, unsecured bonds, debentures, or any other securities or investments, without being subject to the provisions of the Civil Code of Québec or any other applicable legislation; apply for, and accept if applicable, the transfer, allocation, conversion, or transformation of such securities into bearer or registered form;



(ii)
attend and vote at any meeting as a shareholder or in any other capacity; waive notice of any meeting; consent to the liquidation, amalgamation, reorganization, or reprincipalization of any company, corporation, or other legal person the corporate securities of which are transferred in trust;


c)
attend, vote at, or waive notice of any meeting of co-owners; exercise all rights under the terms of any declaration of co-ownership or any co-owners' agreement;


d)
acquire any property, movable or immovable, for such price and upon such terms and conditions as they may deem advisable;


e)
sell, exchange, or otherwise alienate by onerous title in absolute ownership, bare ownership, or usufruct, all the property, movable and immovable, transferred in trust; create any servitude, including those granted in the interest of good neighbourhood, any right of use, right of superficies, emphyteusis, or other real or personal right, for such price and upon such terms and conditions as the trustees may deem advisable; enter into any brokerage contract; retain the services of and remunerate any professionals required;


f)
make any loan and require as security for the payment therein any hypothec or other security on property;


g)
(i)
receive payment, in whole or in part, of claims of the trust, plus costs and accessories; renew the claims, grant any delay for the payment therein and hypothecate same; accept or grant any subrogation, delegation, or indication of payment, effect any novation, make any compensation, demand any restitution, grant acquittance in whole or in part.



(ii)
accept or force the surrender of any property given as security in payment of the claims; take possession of such property in order to administer it, take it in payment, sell it by agreement or cause it to be sold under judicial authority; consent to the cancellation of the registration of any hypothec or prior charge, or waive any other security, whether or not payment has been made; accept in payment any movable or immovable property; assign, reverse the order of, or alter the rank of, any prior charge or hypothec.



(iii)
in the case of the bankruptcy, liquidation, or insolvency of a debtor, take part in any meeting or deliberations of the creditors and vote thereat; file any claim with any trustee in bankruptcy, liquidator, or receiver; establish the value of the claims and security on property of the trust; accept any proposal or arrangement, or oppose such; receive any dividend; obtain any security; grant any extension of term;


h)
(i)
borrow money on such terms and conditions and at such rate of interest as the trustees may deem advisable and, as security therefor, hypothecate or otherwise charge any of the movable or immovable property transferred in trust; establish the ownership of the property hypothecated and charged, and supply title deeds;



(ii)
pay all debts of the trust; ask for any postponement of payment, acquiesce in any assignment, consent to any subrogation, make any delegation or indication of payment, effect any novation; make any compensation; accept any delivery of property, surrender any property given as security; give any property in payment;


i)
continue the operations of the business of the trust; purchase or sell any merchandise; enter into any transaction and carry out same; grant any credit or term; ask for any advance or opening of credit; give any security;


j)
in all cases permitted by law, institute, maintain, abandon, or defend any action, seizure, lawsuit, or other proceeding concerning the trust or any part of the trust property; request any examination on articulated facts; institute improbation proceedings, decline the jurisdiction of any court or judge; present any motion; transact, compromise, and settle by agreement and, for such purpose, agree to any compromise, giving-in-payment, or arrangement; submit any dispute to arbitration or alternative means of dispute resolution.


k)
take delivery, from the post office or any messenger or transport service, of letters and parcels addressed to the trust, whether they contain valuables or not; take delivery of any deposit; cash any postal money order or draft, telegraph money order, or other valuables of a similar nature.

19.2
In the event that the Borrower administers the trust patrimony alone


Before the occurrence of any default by the Borrower under the provisions herein, and to permit the latter, through the trustee named in paragraph (a) of section 15, to carry on commercial activities with regard to the property transferred in trust, the trustee appointed hereinbefore is vested with the powers specified in subsection 19.1.


However, the trustee appointed hereinbefore shall not lease, sell, or otherwise dispose of the property transferred in trust except in the ordinary course of business. In particular, the trustee appointed hereinbefore may lease, sell, or otherwise dispose of the property transferred in trust that is inventory or merchandise.


Moreover, the trustee appointed hereinbefore shall not lease, sell, or otherwise dispose of the property transferred in trust outside the ordinary course of business, or hypothecate or grant a real right in the property transferred in trust, except with the consent of and subject to the conditions stipulated by the Lender.

20.
DESIGNATION OF TRUST BENEFICIARIES

20.1
Use of income


So long as the Borrower is not in default hereunder, priority will be given to remittance to the Lender, by the trustee named in paragraph (a) of section 15, of an amount of trust income that is sufficient to pay the monthly instalments of principal and interest [to be adapted to each particular method of payment] due to the Lender pursuant to section 5 herein.


As for the remaining income, it shall be remitted by the trustees to the Borrower, who may dispose of it as he/she/it wishes.


In the event of default by the Borrower under the provisions herein, the trustees may use, at their discretion but subject to the Lender's instructions, all the income resulting from the trust to satisfy the Lender's claim in principal, interest, and costs.

20.2
Delivery of principal

In the event that the Borrower reimburses the Lender in full pursuant hereto, in principal, interest, and costs, the trustee named in paragraph (a) of section 15 shall remit to the Borrower, subject to the other provisions herein, the principal of the trust property and the principalized income, if any.


In the event of default by the Borrower hereunder, the trustees shall remit to the Lender, subject to the Lender's instructions and the other provisions herein respecting the end of the trust and default, the principal of the trust property or its value upon liquidation, up to the amount of the Lender's claim in principal, interest, and costs, the balance, if any, to be remitted to the Borrower, as the case may be, subject to the other provisions herein concerning the end of the trust.

21.
AMENDMENTS TO THE TRUST DEED


The parties hereto acknowledge that the provisions herein have been established in the interests and according to the wishes of the Lender and the Borrower, and that any modification of this trust deed must be made and evidenced in writing duly signed by the parties hereto, notwithstanding any legislative provision to the contrary. Similarly, the trust will end in accordance with the provisions herein only, notwithstanding any legislative provision to the contrary.

22.
INCREASE IN TRUST PATRIMONY


The Lender and the Borrower agree that, to secure any future loan by the Lender to the Borrower, the Borrower shall transfer property that has value sufficient to cover the Lender's loan in principal, interest, and costs, to the trust patrimony, by notarial deed. Such transferred property shall be administered pursuant to this deed. Similarly, all property eventually transferred to the trust pursuant to section 13 herein shall be administered in accordance herewith.

 #@# 
Optional

However, in the event that the amount of the loan(s) in principal is  #@# 
 dollars ($  #@# 
) or more, the administration of the trust may be attributed, at any time and at the entire discretion of the Lender, to the trustees named in paragraphs (a) and (b) of section 15, who shall make all decisions by majority, in accordance herewith.

23.
END OF THE TRUST


The trust will end


a)
upon repayment in full, by the Borrower, of the Lender's claim in principal, interest, and costs, and if the Borrower no longer wishes to continue operating, through a trust patrimony, the business transferred in trust;

b)
immediately following the liquidation, as a result of default by the Borrower hereunder, of the property transferred in trust having a value sufficient to pay the Lender's claim in principal, interest, and costs;

c)
upon an exclusive demand by the Lender in the event of default by the Borrower hereunder;


d)
at the end of the term stipulated in section 14 herein;


e)
by agreement evidenced in writing and duly signed by both the Lender and the Borrower.

24.
PRESUMED DISPOSITION OF TRUST PROPERTY


The trustees named in paragraphs (a) and (b) of section 15 herein shall, by majority, transfer, remit, or distribute the property in trust at the time and in the manner they deem most appropriate, subject to the Lender's instructions, in payment of the beneficiaries' interests in the principal pursuant to section 20 herein, for the purpose of distributing property having increased in value to the said beneficiaries immediately before the twenty-first anniversary of the establishment of the trust or any other time at which income taxes would become payable.


The Borrower undertakes to retransfer to the trust, in the event of any transfer, distribution, or remittance, property having a value that is sufficient to secure the repayment of the claim remaining due to the Lender in principal, interest, and costs.

25.
WAIVER BY THE BORROWER


It is understood that the Borrower will at no time unilaterally end the trust by waiving his/her/its rights in the trust income or principal.

26.
HYPOTHECS ON TRUST PROPERTY IN FAVOUR OF THE LENDER


At any time upon exclusive request by the Lender, during the term of the trust and according to his/her/its instructions, the trustees agree to grant hypothecs in favour of the Lender on certain property in trust, movable or immovable, or on the universality of the property in trust, movable or immovable, present and future. The Lender will have complete discretion to enforce such security by means of the trust mechanism or by exercising the hypothecary rights provided for in the Civil Code of Québec, in the event of default by the Borrower hereunder.

27.
APPLICABLE LAW


This trust and loan are governed by the laws of Quebec.

28.
DECLARATIONS OF THE BORROWER


The Borrower makes the following declarations, which he/she/it warrants to be entirely true and which are essential for the present loan, namely:


a) 
The property transferred in trust belongs to him/her/it in full and absolute ownership and is free of all prior claims, hypothecs, servitudes, and other charges whatsoever, save and except those in favour of the Lender, if any.


b) 
All municipal and school taxes, rates, and assessments imposed on the immovable property transferred in trust or on the business have been paid.


c) 
No construction, renovation, or modification of, or addition or repair to, the immovable property transferred in trust is in progress, and the cost of any construction, renovation, or modification of, or addition or repair to, the said immovable property within the last six (6) months has been paid in full.


d) 
The immovable property transferred in trust is shown on a plan annexed to the following certificates of location:


–
prepared by «Im_Nomarpenteur», Land Surveyor, on «Im_Certificatdate», of his records and minute number «Im_Certificatminute».
and there has been no change to the said buildings and no new construction erected on the immovable property. More generally, no change has been made to the immovables since the certificates of location mentioned above were prepared, which certificates remain accurate in all respects.


e) 
The immovable property transferred in trust and the buildings erected thereon comply with all the laws and regulations respecting the protection of the environment enacted by the relevant authorities. Without limiting the generality of the foregoing, the Borrower declares that the said immovable property does not contain products or materials that could be harmful to the environment and the health of occupants.


f) 
All of the property transferred to the trust has been sold to him/her/it in the ordinary course of business of an enterprise.

g) 
All of the property transferred to the trust is in the Borrower’s possession.
29.
DEFAULT
The Borrower shall be in default if he/she/it

a) 
fails to pay, on their respective due-dates, the instalments of principal and interest [to be adapted in accordance with the repayment clause] due under the terms herein, or does not ensure that they are paid;


b) 
fails to respect or ensure the respect of any of his/her/its obligations or the obligations of the trustees pursuant to the provisions herein, where the trustee named in paragraph (a) of section 15 administers the trust alone. This is specifically the case when the Borrower does not ensure that the provision of sections 13 and 26 hereunder are complied with;

c) 
fails to ensure that the powers granted under subsection 19.2 are respected; 

d) 
makes an assignment of property in favour of his/her/its creditors, is put into bankruptcy or liquidation, becomes insolvent, makes a proposal, or seeks relief under the Companies' Creditors Arrangement Act;


e) 
makes a false or inaccurate declaration herein.


In the event of default, the Lender shall be entitled, without prejudice to his/her/its other rights and recourses, and in particular, his/her/its right to revoke the delegation of administration of the trust to the trustee named in paragraph (a) of section 15 herein,

a) 
to require the immediate payment of his/her/its claim in full, in principal, interest, costs and accessories, without notice or putting in default;


b) 
to perform any obligation that has not been performed by the Borrower and/or the trustees, in the place and stead, and at the expense, of the Borrower and/or the trust;


c) 
to require the trustees, in accordance with the mechanism provided for in subsection 19.1, to administer by majority the property transferred in trust to pay the Lender's claim in principal, interest, and costs with income derived from the said property;


d) 
to require the trustees, pursuant to the mechanism provided for in subsection 19.1, to administer and dispose of the property transferred in trust for the purpose of liquidating said property to pay the Lender's claim in principal, interest, and costs;


e) 
to end the trust and see to remittance of the principal of the property in trust in accordance with section 20 herein;


f) 
to exercise, in the event that he/she/it has availed himself/herself/itself of section 26 herein, all hypothecary recourses to which he/she/it is entitled by law, after having served and registered prior notice of the exercise of hypothecary rights and respected the time period for surrender of the property, pursuant to articles 2748 and ff. of the Civil Code of Québec.


It is understood that all the rights and recourses of the Lender, in the event of default by the Borrower, are cumulative and not alternative.

30.
ELECTION OF DOMICILE

The Borrower, and interveners and sureties as the case may be, elect domicile at their respective addresses mentioned herein. Should the Lender be unable to contact them at these addresses or at the addresses most recently given to the Lender in writing, the parties concerned elect domicile at the office of the Clerk of the Superior Court for the District of «Hy_Districtjudiciaire».
31.
SOLIDARITY

If the term “Borrower” includes more than one person, each of them is solidarily liable to the Lender with respect to the obligations stipulated herein.

32.
INDIVISIBILITY

The Borrower’s obligations are indivisible and may be claimed in their totality from each of the heirs, legatees, or legal representatives, pursuant to article 1520 of the Civil Code of Québec, and similarly with respect to any surety or purchaser of the immovable and his/her/its heirs, as the case may be.

33.
INTERVENTIONS


Herein intervened


«Intervenant_Nom2» «Intervenant_Nom», residing at «Intervenant_Adresse1» «Intervenant_Adresse2», «Intervenant_Ville» («Intervenant_Province») «Intervenant_Code_postal».

34.


«Document_Clause_TPS_TVQ»
35.

«Document_Droits_Mut»
«Document_Dont_Acte»
AND AFTER DUE READING, the parties signed in the presence of Notary after due reading hereof to all parties

«Signatures_Prêteur»
«Signatures_Emprunteur»
«Signatures_Intervenant»
«Re_Signature»
«Document_Signature_Elec»
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