Grant of emphyteusis – Document 9

Décembre 2013
PROPERTY
Traduction juillet 2016


«Document_Entete»
APPEARED:

«Comparutions_1ercomparant»
AND

«Comparutions_2ecomparant»
WHO have agreed as follows:

1.
DEFINITIONS

1.1
Unless the context indicates otherwise, the following words, expressions, and terms have the meanings indicated below:

(a)
“building”: a synonym for a construction erected as an improvement; 
(b)
“development”: the site described under the heading Description, with all the improvements and maintenance expenditures made thereto;

(c)
“emphyteusis”, “contract of emphyteusis”, “emphyteusis agreement”, “emphyteutic holding”, “grant”, “transfer”, “hereby”, “herein”, and other similar expressions: this grant of emphyteusis;

(d)
“site”: what is described under the heading Description; 

(e)
“immovable”: the site described under the heading Description, with the exclusion of all improvements;

(f)
“improvements”: the construction, permanent works [or plantations or permanent works and plantations] detailed in the plans annexed hereto prepared by ……………, architect;

(g)
“land,” “portion of land,” “this portion of land”: the site described under the heading Description;

(h)
“total destruction”:  any loss reducing, by more than ……………percent (……………%), the value of the buildings, “partial destruction”, any other loss. The value of the improvements before and after the loss is ascertained by an expert appraiser, chosen by the parties within …………… (……………) days of the loss. Should the parties not agree on the choice of appraiser, the dispute will be submitted to arbitration in accordance with Clause 16 hereof.

2.
GRANT OF EMPHYTEUSIS

The Bare Owner hereby transfers in emphyteusis, with legal warranty and subject to the conditions set forth hereafter, to the Emphyteutic Lessee, who hereby accepts, the following immovable, in respect of which the latter shall enjoy and dispose of all the rights attached to the capacity of the Bare Owner, including the right of accession, with the subsequent superficies of improvements made in the form of [specify: constructions, permanent works, plantations].

DESCRIPTION

«Im_Designation1»
[If applicable:  the whole as more fully shown on the plan prepared by «Im_Nomarpenteur», land surveyor, dated «Im_Certificatdate», a copy of which plan is annexed hereto after having been acknowledged as true and signed for identification by …………… in the presence of the notary.]

3.
CHARGES

The Bare Owner declares that the immovable is not the subject of any servitude [if applicable: except for «Im_Servitude»].

The Bare Owner furthermore declares that the immovable is not subject to any hypothec or other security whatsoever [if applicable: except for …].

«Hr_Descriptionhypotheque»
«Hr2_Descriptionhypotheque»
4.
ORIGIN OF THE RIGHT OF OWNERSHIP

The Bare Owner acquired his/her rights in the immovable from «Im_Titreacquisition»
5.
TITLE DOCUMENTS

The Bare Owner hereby undertakes to ……………
6.
POSSESSION

The Emphyteutic Lessee shall enter into possession of the immovable as of «Aj_Dateoccupationt» («Aj_Dateoccupation»).
7.
DECLARATIONS OF THE BARE OWNER

The Bare Owner makes the following declarations and warrants that ……………
8.
OBLIGATIONS OF THE EMPHYTEUTIC LESSEE
The Emphyteutic Lessee hereby undertakes as follows:

8.1
to take the immovable in its present state and condition, declaring having seen and examined same to his/her satisfaction, and to draw up a statement thereof at his/her own expense within sixty (60) days hereof [OR exempt from the obligation of drawing up a statement thereof];

8.2
to improve the immovable at a cost of not less than $……………, by erecting a construction [AND/OR permanent works] (Hereafter called the “improvements”) to be used as …………… and improving the premises described on the plans and specifications prepared by ……………, architect, a copy whereof remains attached hereto after having been acknowledged as true and signed for identification by …………… in the presence of the notary, any alteration to the said plans and specifications requiring the prior written approval of the Bare Owner;

8.3
complete the improvements within …………… (……………) months following the signing hereof. Nevertheless, should any delay occur in the completion of work owed to an unforeseen cause such as superior force or an unforeseeable event, strike or counter-strike, the date of completion will be postponed by a period of time equal to the delay incurred or as the parties agree in writing;

8.4
to maintain the immovable held in emphyteusis and all the improvements made thereto, whether or not they are held in superficies, in good condition and to pay the cost of repairs and maintenance thereof, during the whole term of the emphyteusis;

8.5
to refrain from carrying out, in addition to the improvements stipulated above, any construction, works, or other undertaking contrary to or endangering the destination stipulated in Clause 8.2 above;

8.6
to refrain from demolishing the whole or any part of the construction or works, whether or not they are held in superficies, without the prior consent of the Bare Owner to a redevelopment project of equivalent value in accordance with the plans and specifications and a timetable previously approved in writing;

8.7
in the event that the improvements, whether or not they are held in superficies, are destroyed, to rebuild, restore and refurbish, within six (6) months after the loss, in the case of partial destruction, or within twelve (12) months, in the case of total destruction, to not less than equal value, in accordance with plans and specifications approved by the Bare Owner beforehand in writing; these time periods will be extended in the cases and for the time stipulated in Clause 8.3. The value of the construction and permanent works before and after the loss will be determined by an expert appraiser chosen by the parties within …………… (……………) days of the loss. Should the parties fail to agree on the choice of appraiser, the dispute will be submitted to arbitration in accordance with Clause 16 hereof;

8.8
to allow the Bare Owner to make the usual verifications during the course of improvements, whether or not to be held in superficies, and subsequently to grant him/her access to the development in order to verify the condition of the premises and any rebuilding;

8.9
to return the development to the Bare Owner at the end of the emphyteusis and without any compensation, in good condition and free of any leases, charges, or hypothecs;

8.10
to pay the fees and expenses of this contract, its publication, and copies, …………… (……………) copies of which are to be delivered to the Bare Owner.

9.
TERM OF EMPHYTEUSIS

9.1
This emphyteusis is granted for the term of «Dureecessionemph» years, commencing on «Datedebutcessionemph», and continuing until «Datefincessionemph».
9.2
The Emphyteutic Lessee hereby agrees to abstain from waiving his/her right during the term of emphyteusis stipulated above.

10.
CONSIDERATION

10.1
This emphyteusis has been granted by gratuitous title.

OR

This emphyteusis has been granted for and in consideration of the amount of $«Ve_Valeurcontrepartie», payable as follows [provide for payment in cash of the whole or a part, or of the whole by installments] .

10.2
Any amount  due by the Emphyteutic Lessee to the Bare Owner under the terms hereof are to be paid at …………… or any other place designated by the Bare Owner, and will bear interest from the due date at a yearly rate of ……………, payable on demand without notice or putting in default.

10.3
The Emphyteutic Lessee hereby agrees to indemnify the Bare Owner for all other costs relating to this contract of emphyteusis and the property, with the exception of costs resulting from the will or fault of the Bare Owner and of ……………
11.
INSURANCE

11.1
The Emphyteutic Lessee shall, at his/her own expense, insure improvements of any kind with one or more insurance companies previously accepted by the Bare Owner, for an amount sufficient to protect the interests of the Bare Owner. Accordingly, he/she shall, for the term of the emphyteusis, underwrite as follows:

11.1.1
insurance on improvements of any kind, for their replacement value, against any loss or damage caused by fire, smoke, wind, explosions, riots, vandalism, floods, and other risks covered by the all-risk endorsement applying to all fire insurance policies and, as the case may be, all other risks which are usually insured; any deductible must not exceed …………… ($.…………) dollars;

11.1.2
liability insurance for not less than …………… ($……………) dollars issued in the names of the Bare Owner and the Emphyteutic Lessee jointly, relating to all claims for bodily injury, death, or damage to property.

11.2
The Emphyteutic Lessee must provide the Bare Owner with proof that such insurance has taken effect and been renewed, and must prove, not less than fifteen days before it expires, that the premium has been paid.

11.3
All the aforementioned insurance policies must contain a waiver clause, by the insurer, of any right of claim or recovery, by subrogation or otherwise, against the Emphyteutic Lessee or his/her employees or against the Bare Owner, whether or not the losses are owed to their negligence. There must be no co-insurance clause.

11.4
The said insurance policies must contain endorsements specifying that there can be no change or cancellation without thirty (30) days' prior notice to the Bare Owner.

11.5
Should the Emphyteutic Lessee fail to maintain the aforementioned insurance policies during the term of this contract of emphyteusis and to provide the proof referred to in Clause 11.2, the Bare Owner shall have the right, after serving forty-eight (48) hours' written notice on the Emphyteutic Lessee, to take out insurance policies with one or more insurance companies of his/her choice, at the expense of the Emphyteutic Lessee. Any payment thus made by the Bare Owner will be immediately chargeable to the Emphyteutic Lessee.  No prior notice is required in the event of emergency.

11.6
The Emphyteutic Lessee shall ensure that the indemnity under the insurance policies taken out pursuant to Clause 11.1.1 hereof is payable jointly to the Bare Owner, the Emphyteutic Lessee, and any hypothecary creditors of the Emphyteutic Lessee, according to their respective interests as follows:

11.6.1
if the indemnity is for …………… ($……………) dollars or less, it must be payable by the insurance company or companies to the order of the Emphyteutic Lessee and any hypothecary creditors;

11.6.2
if the insurance indemnity exceeds …………… ($……………) dollars, it must be deposited by the insurance company or companies in an account in a financial institution determined by the Bare Owner, and opened in the names of the Bare Owner, the Emphyteutic Lessee, and any hypothecary creditors, jointly. It is further agreed that such amount will be used only for the restoration of the building, in accordance with the provisions of this Clause.

11.7
The insurance clauses contained in deeds of trust or loan or in documents creating hypothecs or charges against the development must be drawn up in accordance with the provisions of this contract of emphyteusis.

11.8
Subject to Clause 11.13, should the improvements, whether or not they are held in superficies, be destroyed or damaged by fire or otherwise, the Emphyteutic Lessee shall restore or rebuild them in accordance with Clause 8.7 hereof.

11.8.1
The Bare Owner shall authorize payment to the Emphyteutic Lessee of monies from the very account in the financial institution chosen pursuant to Clause 11.6.2, as work progresses and in accordance with estimates provided from time to time by the architect who is in charge of the project and has been chosen by the Emphyteutic Lessee and accepted by the Bare Owner.

11.8.2
Before authorizing progressive payments to the Emphyteutic Lessee, the Bare Owner shall have the right to require that the Emphyteutic Lessee provide proof that all the contractors, sub-contractors, suppliers of material, and other persons employed in the work of restoration or reconstruction have been fully paid to date (subject to the usual deductions) and that he/she produce a statement on the progress of the work.  However, the Bare Owner must authorize payment directly to the contractors, sub-contractors, suppliers of material and other persons of the monies owed to them, provided they are sufficient to pay their then outstanding claims in full.

11.9
Whenever there is a loss involving a claim, the Emphyteutic Lessee shall obtain new insurance policies on the improvements to cover the period of restoration, and the provisions of this Clause will apply to such insurance policies.

11.10
The monies on deposit in the joint account provided for in Clause 11.6.2 will be used first to settle any legal action or judgment. It is nevertheless agreed that if the Emphyteutic Lessee provides security for an amount corresponding to one hundred and fifteen percent (115%) of the amount claimed from the Bare Owner and hypothecary creditors, the latter shall authorize the use of the insurance indemnities in accordance with Clause 11.8.

11.11
If the total funds on deposit in the joint account mentioned in Clause 11.6.2 are insufficient according to the parties’ estimate for the payment of all material and work required for restoration or reconstruction, owed to improvements exceeding mere restoration, the Bare Owner shall be required to authorize the disbursement of monies from this account only if the Emphyteutic Lessee defrays, from his/her own funds, all the costs incurred as work progresses. This portion will be proportional to the amount deemed insufficient with regard to the estimate of the total cost.

11.12
Should there remain monies left over after payment of all work and material, and if the Emphyteutic Lessee is not in default under the terms of this emphyteusis agreement, the Bare Owner shall allow the Emphyteutic Lessee to withdraw the balance of the account in the financial institution five (5) days after the expiry of the time periods provided for the registration of a notice of preservation of the legal hypothec in favour of persons having taken part in the construction or renovation of the immovable.

11.13
Notwithstanding any provision to the contrary, in the event of the total destruction of improvements during last the …………… (……………) years of this emphyteusis agreement, the Emphyteutic Lessee may, by giving written notice to the Bare Owner within three (3) months following their total destruction or the decision of the appraiser that there has been total destruction, terminate this emphyteusis agreement. In that event, the insurance proceeds will belong to the Bare Owner in absolute ownership in place of the improvements provided for in this contract.

11.14
[If applicable] As of the completion of the improvements, the Emphyteutic Lessee shall, for the whole term of the emphyteusis, take out rent insurance for an amount equal to the loss of rent resulting from any of the losses enumerated in Clause 11.1.1. The term of any such policy must be at least one year. The indemnity must be applied first to the payment of any monies owed to the Bare Owner and any remainder is to be remitted to the Emphyteutic Lessee.

12.
TAXES

12.1
The Emphyteutic Lessee hereby undertakes to pay regularly, on their due date, all municipal, school, general, and special taxes, and other assessments affecting the development. The Emphyteutic Lessee must forward to the Bare Owner the receipts evidencing payment thereof, within thirty (30) days of their due date. Such taxes must never be paid by a third party with subrogation in his/her favour, or be consolidated.

12.2
Should the Emphyteutic Lessee fail to pay such taxes or assessments within thirty (30) days of their due date, the Bare Owner may pay same personally and obtain subrogation in his/her favour. In that event, the Emphyteutic Lessee shall repay the Bare Owner in full upon request, subject to the recourse granted to the Bare Owner under Clause 13 hereof.

12.3
The Emphyteutic Lessee may not be presumed to be in default of paying such taxes if he/she contests their validity in good faith.

13.
CASES OF DEFAULT AND RECOURSE
13.1
The Emphyteutic Lessee will be in default in any of the following cases:

13.1.1
should he/she fail to pay at maturity the installments owed to the Bare Owner, the insurance premiums or the taxes, as stipulated above, or any portion thereof, or any other monies payable under this contract of emphyteusis;

13.1.2
should he/she fail to complete construction or restoration within the time periods indicated in the contract of emphyteusis, but subject to Clauses 8.3 and 8.7;

13.1.3
should he/she fail to meet any of his/her obligations whatsoever under this contract of emphyteusis for a continuous period of thirty (30) days.

13.2
In any of these events, the Bare Owner may, without prejudice to other recourse available to the latter under the law, give formal notice to the Emphyteutic Lessee to remedy his/her failure within sixty (60) days, failing which the termination hereof will be demanded in accordance with the rules relating to taking in payment under the Civil Code of Québec and with the right for the Bare Owner to take back the development free of any charges thereon granted by the Emphyteutic Lessee.

13.3
If the failure of the Emphyteutic Lessee is not remedied within the time stipulated, such as in the case of a major repair, such time may be extended, provided that the Emphyteutic Lessee or an interested third party begins to remedy the failure before the expiry of the time periods stipulated in the notice and that this failure is remedied within a reasonable time.

14.
LITIGATION

Should the development become the subject of any litigation during the term of this emphyteusis agreement, the Emphyteutic Lessee shall take on the defence of the Bare Owner, compensate the latter for the costs and expenses resulting therefrom and, at the Bare Owner's request, advance the monies necessary for his/her defence, unless the litigation is owed to the liability of the Bare Owner (such as a title defect or the existence of a right or fact prior to the signature hereof), in which case the Emphyteutic Lessee shall benefit mutatis mutandis from the provisions stipulated in this Clause.

15.
EXPROPRIATION

15.1
If, during the term of this emphyteusis agreement, the development becomes the subject of a total or partial expropriation rendering it unusable, in whole or in part, for the purposes provided for herein, the emphyteusis will terminate on the date of the loss of possession of the premises. In that event, the indemnity received will be deposited in a financial institution chosen by the Bare Owner, in a joint account in the names of the Bare Owner and the Emphyteutic Lessee.

The indemnity is to be used as follows: ……………
15.2
If, despite partial expropriation of the development, the unexpropriated portion remains usable for the purposes provided for in this emphyteusis agreement, the Emphyteutic Lessee shall not be entitled to the expropriation indemnity relating to the land. Similarly, he/she shall not be entitled to the indemnity for damage caused to the unexpropriated portion, unless the latter is obliged to repair such damage. The portion of the indemnity relating to improvements of any kind must be used to rebuild or restore same. The balance of such portion of the indemnity will be payable to the Emphyteutic Lessee.

16.
ARBITRATION

 #@# 

17.
ELECTION OF DOMICILE

For the execution hereof, the Bare Owner and the Emphyteutic Lessee elect domicile at their respective addresses indicated above. Each of the parties may change the domicile elected to another one located in Québec by written notice served on the other party. Should it be impossible to effect service at any domicile provided above, the party concerned hereby elects domicile at the office of the Clerk of the Superior Court for the District of «Hy_Districtjudiciaire».
Failing election of domicile in a loan deed, any service on a hypothecary creditor of the Emphyteutic Lessee must be made at the address in a notice of address published at the registry office of the rights involved.

18.
INTERPRETATION CLAUSES

18.1
Where the context so requires, any word or expression written in the singular shall be construed to include the plural, any word or expression written in the masculine shall also include the feminine and the neuter, and any word designating persons shall also include partnerships, associations, companies, or corporations.

18.2
The nullity of any clause will not result in the nullity of this agreement and if any provision hereof, in the opinion of the Court, results in the loss of the emphyteutic quality of this agreement, the parties shall enter into a new agreement putting them in a situation similar to that initially sought.

CIVIL STATUS AND MATRIMONIAL REGIME

«Etatscivils_1ercomparant»
«Etatscivils_2ecomparant»
INTERVENTION OF THE SPOUSE

To these presents came and intervened «Intervenant_Nom2» «Intervenant_Nom», residing and domiciled at «Intervenant_Adresse1», «Intervenant_Ville», («Intervenant_Province»), «Intervenant_Code_postal».
LAND-USE PLANNING AND DEVELOPMENT

 #@# 

«Document_Droits_Mut»
«Document_Dont_Acte»
AND AFTER DUE READING HEREOF, signed by the parties hereto and in the presence of the undersigned Notary.
«Signatures_1ercomparant»
«Signatures_2ecomparant»
«Signatures_Intervenant»
«Re_Signature»
«Document_Signature_Elec»
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R.D./N.S.– Modèle d’acte

Chambre des notaires du Québec
2

